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ROA Report 
Case: CV-2011-0000252 Current Judge: Fred M. Gibler 
Twylla Robinson vs. Connie Mueller, etal. 





















New Case Filed - Personal Injury Fred M. Gibler 
Filing: A4 - Personal injury Paid by: James Vernon & Weeks PA Receipt Fred M. Gibler 
number: 0001430 Dated: 5/16/2011 Amount: $88.00 (Check) For: 
Robinson, Twylla (plaintiff) 
Complaint for Damages 
Plaintiff: Robinson, Twylla Appearance Cynthia K C Meyer 
Summons: Document Service Issued: on 5/16/2011 to Connie Mueller; 
Assigned to Private Server. Service Fee of $0.00. 
Affidavit Of Service 
Fred M. Gibler 
Fred M. Gibler 
Fred M. Gibler 
Fred M. Gibler 
Summons: Document Returned Served on 6/27/2011 to Connie Mueller; Fred M. Gibler 
Assigned to Private Server. Service Fee of $0.00. 
Filing: 11 - Initial Appearance by persons other than the plaintiff or 
petitioner Paid by: Haman Law Office, P.C. Receipt number: 0001990 
Dated: 7/11/2011 Amount: $58.00 (Check) For: Mueller, Connie as 
Personal Representative of the Estate of Hazel Marquardt (defendant) 
Notice Of Appearance 
Defendant: Mueller, Connie Appearance Michael L Haman 
Answer and Demand for Jury Trial 
Notice Of Service 
Notice Of Service 
Hearing Scheduled (Status 11/10/2011 11 :00 AM) 
Notice Of Hearing 
Fred M. Gibler 
Fred M. Gibler 
Fred M. Gibler 
Fred M. Gibler 
Fred M. Gibler 
Fred M. Gibler 
Fred M. Gibler 
Fred M. Gibler 
Proposed Hearing Scheduled - Notice of Hearing had not been filed at time Fred M. Gibler 
of scheduling. (Motion to Compel 11/10/2011 11 :00 AM) Motion to 
Compel (Meyer) 
Motion to Compel 
Affidavit of Cynthia K.C. Meyer in Support of Motion to Compel 
Memorandum in Support of Motion to Compel 
Notice Of Hearing 
Fred M. Gibler 
Fred M. Gibler 
Fred M. Gibler 
Fred M. Gibler 
Motion for Permission to Allow Defendant's Counsel to Appear Fred M. Gibler 
T elephon ically 
Order Allowing Defendant's Counsel to Appear Telephonically Fred M. Gibler 
Notice Of Service Fred M. Gibler 
Notice to Vacate Hearing Fred M. Gibler 
Hearing result for Motion to Compel scheduled on 11/10/2011 11 :00 AM: Fred M. Gibler 
Hearing Vacated Motion to Compel (Meyer) 
Hearing result for Status scheduled on 11/10/2011 11 :00 AM: Hearing Fred M. Gibler 
Held (Haman telephonic) 
Hearing Scheduled (Jury Trial 12/11/201209:30 AM) Fred M. Gibler 
Notice Of Deposition Fred M. Gibler 
Notice Of Deposition of Connie Mueller Fred M. Gibler 
Notice Of Service Fred M. Gibler 
User: CAROL 
Date: 4/26/2013 
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Fi ial District Court - Benewah County 
ROA Report 
Case: CV-2011-0000252 Current Judge: Fred M. Gibler 
Twylla Robinson vs. Connie Mueller, etal. 
Twylla Robinson vs. Connie Mueller, Estate of Hazel Marquardt 
Personal Injury 
)ate 
3/15/2012 Plaintiff's Expert Witness Disclosure 
7/11/2012 Hearing Scheduled (Motion for Summary Judgment 09/14/201210:30 
AM) (Haman) 
Notice Of Hearing 
7/1212012 Defendant's Disclosure of Expert Witnesses 
7123/2012 Notice of Deposition of Bryan Winkleman 
Subpoena Duces Tecum to Bryan Winkleman 
l/14/2012 Personal Return Of Service - Bryan E. Winkleman 
l/29/2012 Notice to Vacate 
Judge 
Fred M. Gibler 
Fred M. Gibler 
Fred M. Gibler 
Fred M. Gibler 
Fred M. Gibler 
Fred M. Gibler 
Fred M. Gibler 
Fred M. Gibler 
Hearing result for Motion for Summary Judgment scheduled on 09/14/2012 Fred M. Gibler 
10:30 AM: Hearing Vacated (Haman) 
1/1212012 Notice Of Deposition Fred M. Gibler 
0/10/2012 Joint Report of Parties Concerning ADR Fred M. Gibler 
0/23/2012 Notice Of Taking Deposition Duces Tecum of Ed Poole Fred M. Gibler 
0/29/2012 Proposed Hearing Scheduled - Note that at time of scheduling, Notice of Fred M. Gibler 
Hearing was not filed. (Motion in Limine and Daubert Challenge 
12/07/2012 11 :30 AM) (Haman) 
0/3012012 Notice Of Hearing Fred M. Gibler 
1/712012 Notice Of Service Fred M. Gibler 
1/13/2012 Notice of Videotaped Trial Deposition of Lloyd Witham, M.D. Fred M. Gibler 
1/14/2012 Defendant's Motion in LiminelDaubert Challenge to J. Gill Fred M. Gibler 
Affidavit of Bryan Winkelman Fred M. Gibler 
Affidavit of Michael L. Haman Fred M. Gibler 
1/2712012 Defendant's Witness List Fred M. Gibler 
Defendant's Exhibit List Fred M. Gibler 
Plaintiff's Designation of Witnesses Fred M. Gibler 
Plaintiff's Exhibit List Fred M. Gibler 
1/30/2012 Plaintiff's Memorandum in Opposition to Defendant's Motion in Fred M. Gibler 
LiminelDaubert Challenge to J Gill 
Affidavit of Cynthia K.C. Meyer Fred M. Gibler 
2/4/2012 Defendant's Reply to Plaintiff's Memorandum in Opposition to Motion in Fred M. Gibler 
LimiinelDaubert Challenge to J. Gill 
Defendant's Trial Brief Fred M. Gibler 
Defendant's Trial Brief Fred M. Gibler 
Defendant's Requested Jury Instructions Fred M. Gibler 
Defendant's Special Verdict (Proposed) Fred M. Gibler 
Subpoena Issued - Bryan Winkelman Fred M. Gibler 
Plaintiff's Trial Brief Fred M. Gibler 
Plaintiff's Motion in Limine Fred M. Gibler 
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Twylla Robinson vs. Connie Mueller, etal. 

















Hearing result for Jury Trial scheduled on 12/11/201209:30 AM: Fred M. Gibler 
Continued 
Continued (Motion in Limine 01/18/201311:00AM) Motion in Limine and Fred M. Gibler 
Daubert Challenge (Haman) 
Notice Of Hearing 
Amended Notice Of Hearing 
Order to Vacate Trial 
Defendant's Motion for Summary Judgment 
Defendant's Memorandum in Support of Motion for Summary Judgment 
Affidavit of Michael L. Haman in Support of Defendent's Motion for 
Summary Judgment 
Affidavit of Bryan Winkelman 
Fred M. Gibler 
Fred M. Gibler 
Fred M. Gibler 
Fred M. Gibler 
Fred M. Gibler 
Fred M. Gibler 
Fred M. Gibler 
Plaintiff's Memorandum in Opposition to Defendant's Motion for Summary Fred M. Gibler 
Judgment 
Affidavit of Cynthia K.C. Meyer in Opposition to Defendant's Motion for 
Summary Judgment 
Defendant's Motion to Strike 
Notice Of Hearing 
Fred M. Gibler 
Fred M. Gibler 
Fred M. Gibler 
Defendant's Reply to Plaintiffs Memorandum in Opposition to Defendant's Fred M. Gibler 
Motion for Summary Judgment 
Memorandum in Opposition to Defendant's Motion to Strike 
Hearing result for Motion in Limine scheduled on 01/18/2013 11 :00 AM: 
Hearing Held Motions in Limine; and Daubert Challenge, Motion for 
Summary Judgment and Motion to Strike (Haman) 
Memorandum Opinion and Order RE: Motion for Summary Judgment 
Judgment 
Civil Disposition entered for: Estate of Hazel Marquardt, Defendant; 
Mueller, Connie, Defendant; Robinson, Twylla, Plaintiff. Filing date: 
2/1212013 
STATUS CHANGED: Closed 
Fred M. Gibler 
Fred M. Gibler 
Fred M. Gibler 
Fred M. Gibler 
Fred M. Gibler 
Fred M. Gibler 
Filing: L4 - Appeal, Civil appeal or cross-appeal to Supreme Court Paid Fred M. Gibler 
by: James Vernon & Weeks. Receipt number: 0004015 Dated: 3/26/2013 
Amount: $109.00 (Check) For: Robinson, Twylla (plaintiff) . . 
Bond Posted - Cash (Receipt 4016 Dated 3/26/2013 for 220.00) 
STATUS CHANGED: Closed pending clerk action 
Notice Of Appeal 
Appealed To The Supreme Court 
STATUS CHANGED: Inactive 
Fred M. Gibler 
Fred M. Gibler 
Fred M. Gibler 
Fred M. Gibler 
Fred M. Gibler 
Bond Converted for payment of Transcript costs (Transaction number 196 Fred M. Gibler 
dated 4/17/2013 amount 110.50) 
Notice of Transcript Lodged 
Transcript Lodged 
Fred M. Gibler 
Fred M. Gibler 
User: CAROL 
JAMES, VERNON & WEEKS, P.A. 
Attorneys at Law 
1626 Lincoln Way 
Coeur d'Alene, ID 83814 
Telephone: (208) 667-0683 
Facsimile: (208) 664-1684 
Cynthia K.C. Meyer, ISB No. 6935 
Attorneys for Plaintiff 
FILED 
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 




CONNIE MUELLER AS PERSONAL 
REPRESENTATIVE OF THE ESTATE OF 
HAZEL MARQUARDT, 
Defendant. 
CASE NO. CV 11- ;2":;-d.. 
COMPLAINT FOR DAMAGES 
Plaintiff, by and through her attorneys of record, Cynthia K.C. Meyer of James, Vernon 
& Weeks, P.A., hereby complains for a cause of action against the above-named Defendant 
complains and alleges as follows: 
IDENTITY OF THE PARTIES, JURISDICTION AND VENUE 
1.1. PLAINTIFF TWYLLA ROBINSON. Plaintiff Twylla Robinson resides in 
Kootenai County, State of Idaho. Plaintiff incurred serious personal injuries as a direct and 
proximate result of decedent Hazel Marquardt's wrongful conduct in Benewah County, State of 
Idaho. 
COMPLAINT FOR DAMAGES- 1 Case Assigned To . 
Judge Fred M. Gibler ? 
1.2 DEFENDANT ESTATE OF HAZEL MARQUARDT. At all times material 
hereto, the decedent, Hazel Marquardt (hereinafter "Decedent") resided in Benewah County, 
State of Idaho. 
1.3 This Court has jurisdiction and venue in appropriate by virtue of Idaho Code § 5-
404 and § 5-514. 
II. 
GENERAL ALLEGATIONS 
2.1 On or about September 6, 2009, in the early morning hours, Plaintiff Twylla 
Robinson was a guest of Brian Winkelman at his studio apartment which he leased from 
Decedent, the owner of the premises believed to be located at 12 Cottonwood Drive, St. Maries, 
Idaho 83861-9607. 
2.3 The studio apartment leased by Mr. Winkelman was on the second floor of the 
home where, on information and belief, Decedent resided. Mrs. Marquardt passed away on or 
about March 9, 2011. 
2.4 The studio apartment had a sliding glass door which opened to a balcony. 
2.5 Mr. Winkelman showed Plaintiff the balcony and directed her to smoke outside 
on the balcony if she wished to smoke as smoking in the apartment was not allowed. 
2.6 Within a short time after arriving at Mr. Winkelman's apartement, Mr. 
Winkelman excused himself to go to his vehicle to obtain his cigarettes. 
2.7 While Mr. Winkelman was gone,Plaintiff decided to have a cigarette. She took a 
blanket from the couch, opened the door to the balcony, and tripped on the blanket. There was 
not a railing around the balcony to check or stop her fall, and as a result, Plaintiff fell off the 
balcony to the ground below, fracturing her right femur and sustaining other injuries. 
COMPLAINT FOR DAMAGES- 2 
III. 
NEGLIGENT, RECKLESS AND TORTIOUS 
CONDUCT OF DECEDENT 
3.1 Plaintiff incorporates by reference all other paragraphs of this complaint as if set 
forth fully herein. 
3.2 At all times material hereto, Decedent had certain duties imposed upon her by 
statutes, regulations and common law, which Decedent then and there owed to Plaintiff and other 
users of the premises. Decedent tortiously, negligently, and recklessly breached said duties, 
including, but not limited to: 
3.2.a failing to provide a railing for the balcony; 
3.2.b maintaining the premises in a condition that was unsafe for foreseeable 
users; 
3.2.c negligently and recklessly maintaining the premises; 
3.2.d failing to give warning to Plaintiff of hazards on the premises; 
3.2.e violating applicable government building codes by building or allowing to 
be built a balcony without a safety railing; 
3.2.f exposing Plaintiff to an unreasonable risk of harm on the premises; 
3.2.g failing to give Plaintiff warning of a defective condition on the premises, 
of which Decedent had knowledge or could have discovered with the exercise of 
reasonable care. 
3.3 As a direct and proximate result of Decedent's tortious, negligent and reckless 
acts or omissions, Plaintiff Twylla Robinson was seriously injured. Although medical attention 
and supportive remedies have been resOlied to, said injuries, together with pain, discomfort and 
COMPLAINT FOR DAMAGES- 3 
limitation of movement, prevail and will continue to prevail for an indefinite time into the future. 
It is impossible at this time to fix the full nature, extent, severity and duration of said injuries, but 
they are alleged to be permanent, progressive and disabling. Plaintiff Twylla Robinson has 
incurred and will likely continue to incur damages. These damages include medical expenses, 
lost income, out-of-pocket expenses and other expenses to be proved at the time of trial, all to 
said Plaintiff's general damage in an amount now unknown. These damages further include 
physical injury, diminished ability to function at home and in the work place, disfigurement, 
anxiety, frustration, concern, and general emotional upset. 
IV. 
PRA YER FOR RELIEF 
WHEREFORE, Plaintiff prays for judgment against Defendant, in an amount in excess of 
$10,000.00, the jurisdictional limit, as will sufficiently compensate said Plaintiff for damages 
received. 
Dated this /1-~fMay, 2011. 
JAMES, VERNON & WEEKS P.A. 
COMPLAINT FOR DAMAGES- 4 
I() 
Michael L. Haman 
HAMAN LAW OFFICE, P.C. 
923 North 3rd Street 
2011 JUL 12 10= 3:; 
P.O. Box 2155 
Coeur d'Alene, ID 83816-2155 
Telephone: (208) 667-6287 
Facsimile: (208) 676-1683 
ISB # 4784 
J y:_ ..... C-.......1 ...... R""--_. DEPun 
Attorneys for Defendant 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT 




CONNIE MUELLER, as PERSONAL 
REPRESENTATIVE OF THE ESTATE OF 
HAZEL MARQUARDT; 
Defendant. 
Case No. CV 11-252 
ANSWER AND DEMAND FOR 
JURYTRlAL 
Fee Category: 11 (a): PAID 
COME NOW the Defendant, by and through her counsel of record, and hereby answers the 
Plaintiff s Complaint for Damages as follows: 
FIRST DEFENSE 
The Defendant denies each and every allegation, legal contention, characterization and 
conclusion of the Complaint not herein expressly and specifically admitted. 
I. 
Concerning paragraph 1.1 of the Plaintiff s Complaint, the Defendant is without sufficient 
information upon which to base either and admission or denial of the allegations of paragraph 1.1 of 
ANSWER AND DEMAND FOR JURy TRIAL - 1 
I i 
the Plaintiff s Complaint; and, in particular denies the allegations ofthe second sentence of paragraph 
1.1 of the Plaintiff s Complaint. 
II. 
Concerning paragraph 1.2 of the Plaintiff s Complaint, the Defendant admits the allegations 
of paragraph 1.2 of the Plaintiff s Complaint. 
III. 
Concerning paragraph 1.3 of the Plaintiff s Complaint, the Defendant is without sufficient 
information upon which to base either an admission or denial of the allegations of paragraph 1.3 of 
the Plaintiff s Complaint, but asserts that at this juncture the Defendant is not aware of any facts that 
would suggest that the Court does not have jurisdiction or that venue is improper. The Defendant 
reserves the right to amend this response and later assert defenses ifvenue and/or jurisdiction are 
Improper. 
IV. 
Concerning paragraph 2.1 of the Plaintiff s Complaint, the Defendant admits that on or about 
September 5th or 6th, 2009, the Plaintiff was at an apartment, that said apartment was leased or rented 
by non-party Brian Winkelman, that said apartment is located at 12 Cottonwood Drive in St. Maries, 
Idaho, and that said non-party rented or leased the premises from Hazel Marquardt. The Defendant 
is without sufficient information upon which to base either an admission or denial of the remaining 
allegations of paragraph 2.1 of the Plaintiffs Complaint and therefore denies the same. 
V. 
Concerning paragraph 2.3 (2.2 appears to be missing) of the Plaintiffs Complaint, the 
Defendant admits that the subject apartment was a second floor unit, and that Hazel Marquardt passed 
ANSWER AND DEMAND FOR JURY TRIAL - 2 
/.:J 
away in March, 2011. The Defendant is without sufficient information upon which to base either an 
admission or denial of the remaining allegations of paragraph 2.3 of the Plaintiff s Complaint. 
VI. 
Concerning paragraphs 2.5 and 2.6 of the Plaintiffs Complaint, the Defendant is without 
sufficient information upon which to base either an admission or denial of the allegations of 
paragraphs 2.5 and 2.6 of the Plaintiffs Complaint and therefore denies the same . 
. VII. 
Concerning paragraph 2.7 of the Plaintiff s Complaint, the Defendant admits that at some point 
the Plaintiff sustained an injury to her right femur, the extent of which is unknown at this stage. The 
Defendant is without sufficient information upon which to base either an admission or denial of the 
remaining allegations of paragraph 2.7 of the Plaintiffs Complaint and therefore denies the same. 
VIII. 
Concerning paragraph 3.2, and its subparts, and paragraph 3.3 of the Plaintiff s Complaint, the 
Defendant is without sufficient information upon which to base either an admission or denial of the 
allegations of paragraph 3.2, and its subparts, and paragraph 3.3 of the Plaintiff s Complaint and 
therefore denies the same. 
SECOND DEFENSE 
The Plaintiff was guilty of negligent and careless misconduct at the time of and in connection 
with the events and damages alleged, which misconduct on her part proximately caused and 
contributed to said events and the Plaintiffs resultant damages, if any. 
THIRD DEFENSE 
ANSWER AND DEMAND FOR JURY TRIAL - 3 
/3 
The Plaintiff s damages, if any, were proximately caused by the superceding, intervening 
negligence or actions of other third persons, including non-party Brian Winkelman, and any negligence 
or breach of duty on the part of this answering Defendant, if any, was not a proximate cause of the 
alleged loss to the Plaintiff. In asserting this defense, the Defendant does not admit any alleged 
negligence and, to the contrary, denies all allegations of negligence or other blameworthy conduct. 
FOURTH DEFENSE 
The Plaintiff is barred from recovery in whole or in part for failure to mitigate her damages. 
FIFTH DEFENSE 
Further investigation and discovery may reveal that the Plaintiffhas waived, or by her conduct 
is estopped from asserting, the causes of actions contained in the Complaint. 
SIXTH DEFENSE 
The Plaintiff is not the real party in interest with respect to some, or all, of the claimed special 
damages. 
SEVENTH DEFENSE 
To the extent applicable in this action, the Plaintiffassumed the risk of the events, occurrences and 
damages alleged in her Complaint, consistent with applicable case law and statutory authority in the State 
ofIdaho, including, but not limited to, express and/or implied assumption oftherisk since the Plaintiff 
knew of the risk, understood the risk and voluntarily encountered the risk. Moreover, the alleged defect, 
if any, was open and obvious. 
EIGHTH DEFENSE 
The Plaintiff was voluntarily intoxicated and/or under the influence at the time of the incident 
which is subject of the Plaintiffs Complaint, and that said intoxication was of her own doing and 
without the knowledge of this Defendant. 
ANSWERANDDEMANDFORJURYT~-4 
NINTH DEFENSE 
This Defendant executed reasonable care in maintenance of the condition of the subject 
property, and was in compliance with all applicable laws/regulations pertaining to the subject 
property and/or pertaining to the use of the subject property. 
TENTH DEFENSE 
The Plaintiff was warned of and/or knew ofthe risks. In asserting this Defense, the Defendant 
does not admit to any "risks" or defects. 
ELEVENTH DEFENSE 
There were no hidden or latent dangers or defects. 
TWELFTH DEFENSE 
The Defendant did not owe a duty to the Plaintiff. 
WHEREFORE, this answering Defendant prays that the Plaintiff take nothing by her 
Complaint, that the same be dismissed with prejudice, and that this answering Defendant recover her 
costs of suit and such other and further fees, costs and relief as this Court deems just. 
Dated this ,/;,/day of July, 2011. 
DEFENDANT DEMANDS A JURY OF TWELVE PERSONS 
HAMAN LA W OFFICE 
ANSwtRANDDEMANDFORJURYT~-5 
CERTIFICATE OF SERVING 
I HEREBY CERTIFY that on this /Oday of July, 2011, I served a true and correct copy of 
the foregoing ANSWER AND DEMAND FOR JURY TRIAL by the method described below to: 
Cynthia Meyer 
1626 Lincoln Way 
Coeur d' Alene, Idaho 83814 
Fax: 208 664-1684 
ANSWER AND DEMAND FOR JURY TRIAL - 6 
U.S. First class mail ----. 
---"--
Fax 
___ Hand Delivery 
Micnael L. Haman 
I~ 
Michael L. Haman 
HAMAN LAW OFFICE, P.C. 
923 North 3rd Street 
2012 DEC I {) 
P.O. Box 2155 
Coeur d' Alene, ID 83816-2155 
Telephone: (208) 667-6287 
Facsimile: (208) 676-1683 
ISB # 4784 
.DEPun 
Attorneys for Defendant 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT 




CONNIE MUELLER, as PERSONAL 
REPRESENTATIVE OF THE ESTATE OF 
HAZEL MARQUARDT; 
Defendant. 
Case No. CV 11-252 
DEFENDANT'S MOTION FOR 
SUMMARY JUDGMENT 
COMES NOW the Defendant, by and through counsel of record, HAMAN LAW OFFICE, 
P. C., and hereby move this Court, pursuant to Rille 56, Idaho Rules of Civil ProcedUre, for entry of 
summary judgment in favor of said Defendant on the ground that there is no genuine issue as to any 
material fact and that the Defendant is entitled to judgment as a matter of law. 
This motion is based upon the documents, pleadings, Defendant's Memorandum in Support, 
affidavit of Michael L. Haman, and affidavit of Bryan Winkelman filed contemporaneously 
herewith. 
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT - 1 
I? 

Michael L. Haman 
HAMAN LAW OFFICE, P.C. 
923 North 3rd Street 
P.O. Box 2155 
Coeur d'Alene, ID 83816-2155 
Telephone: (208) 667-6287 
Facsimile: (208) 676-1683 
ISB # 4784 
Attorneys for Defendant 
FILED 
BEI~.rE\ll/~f""i r:n 
< ,) c: f ,."." j.- r~, r' t, ; ". 
-~, r 1 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT 




CONNIE MUELLER, as PERSONAL 
REPRESENTATIVE OF THE ESTATE OF 
HAZEL MARQUARDT; 
Defendant. 
Case No. CV 11-252 
DEFENDANT'S MEMORANDUM 
IN SUPPORT OF MOTION FOR 
SUMMARY JUDGMENT 
The Plaintiff filed a Complaint against the Defendants on May 13,2011, alleging damages 
arising from a September 6, 2009, trip and fall at the premises owned by the Defendant Hazel 
Marquardt, deceased, and occupied by non-party tenant Bryan Winkelman. See Plaintiff's 
Complaint. Therein, the Plaintiff alleges that said Defendant was negligent for breaching a duty of 
care owed to the Plaintiffby allowing a dangerous condition to exist on the premises and for failing 
to warn the Plaintiff of said dangerous condition. Id 
DEFENDANT'S MEMORANDUM IN SUPPORT OF MOTION 
FOR SUMMARY JUDGMENT - 1 
ICJ 
The Defendant denies the Plaintiffs claims, and alleges that the Plaintiff was a guest at the 
premises, occupied by the Defendant's tenant, Winkelman, and that as a result the Defendant's duty 
was limited. With that, and based on the undisputed facts, said Defendant denies that any reasonable 
person would or could conclude that the Defendant breached a duty of care to the Plaintiff. As such, 
said Defendant moves for Summary Judgment on all claims. 
I. UNDISPUTED FACTS 
The undisputed facts are as follows: 
1. The premises at issue are located at 12 Cottonwood Drive, St. Maries, Idaho. Id. 
2. At the time ofthe September 6,2009, incident, the premises were owned by Hazel 
Marquardt. Ms. Marquardt passed away following the incident, and her daughter, Connie Mueller 
is the Personal Representative of the Estate. 
3. The premises was constructed in 1915. See Exhibit "A" to the Affidavit of Michael 
Haman, filed contemporaneously herewith (Survey). This occurred twelve years before the 
promulgation of the Uniform Building Code in 1927. See Exhibit "B" to the Haman Affidavit 
(Exhibit 1 to the Deposition of Ed Pool (Page 9 of Pool Report)). 
4. The premises is a two story house that was purchased by Hazel Marquardt, and her 
husband, in 1973. See Exhibit "C" to the Haman Affidavit (page 11 to the Deposition of Connie 
Mueller). 
5. At the time of purchase, the second floor consisted of an apartment that was 
accessible from a separate entrance. See Exhibit "D" to the Haman Affidavit (pages 15 and 19 to 
the Mueller Deposition). Also, the apartment had a door that lead out to a portion of the roof. This 
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area is a recessed donner. See Exhibit "B" to the Haman Affidavit. The exterior donner did not 
have railings. 
6. Also, at the time of purchase, Benewah County had not yet adopted the Uniform 
Building Code. It did so a year later in 1974. Id Thus, there were no code requirements in effect 
at the time of purchase. Id. 
7. From the time that Marquardt owned the premises in 1973 to the time of the incident 
of September 6, 2009, there had not been any remodels or structural changes that would compel a 
building permit or compliance with any applicable code. Id See also Exhibit "E" to the Haman 
Affidavit (page 31 of the Pool Deposition). Meaning nothing had to be brought up to Code. Id (See 
also Exhibit "B" to the Haman Affidavit. That is, the house, including the recessed donner and the 
absence of any railings, was grand-fathered in and hence no railings were required.! 
8. Meanwhile, on March, 2007, the subject apartment was rented to tenant and empty 
chair Bryan Winkelman. At all times during his tenancy, Winkelman knew that there were no 
railings surrounding the exterior donner. At no time during his tenancy did any structural changes 
occur to the exterior donner or apartment. At no time during his tenancy did he ever request railings 
or structural changes to the exterior recessed donner. These facts are undisputed. See Affidavit of 
Bryan Winkelman, filed contemporaneously herewith. 
9. In fact, Winkelman testified that he was warned by Marquardt about the absence of 
railings when he moved in. See Exhibit "F" to the Haman Affidavit (page 15 to the Winkelman 
Deposition). 
IThe Unifonn Building Code is now known as the International Building Code. 
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10. On September 5, 2009, Winkelman met the Plaintiff at a local bar in S1. Maries. 
During the early morning hours of September 6, 2009, Winkelman and the Plaintiff went to 
Winkelman's apartment. When they arrived, Winkelman opened the door to the recessed dormer 
to let in cool air. The Plaintiff and Winkelman walked out onto the recessed dormer then returned 
inside. Winkelman left the apartment to retrieve an item from his car. While he was briefly gone, 
the Plaintiff wrapped herself in a blanket. She testified that she walked toward the recessed dormer, 
stepped out and onto the dormer and that she tripped over the blanket. At that point, she landed on 
the recessed dormer, rolled off the dormer and fell approximately 12 feet to the ground. These facts 
are undisputed. See Winkelman Affidavit; see also Exhibit "G" to the Haman Affidavit (pages 91, 
96 and 97 to the Plaintiffs Deposition). 
II. STANDARD OF REVIEW 
Summary judgement is appropriate where no genuine issue as to any material fact remains 
and the moving party is entitled to judgment as a matter oflaw. I.R.C.P. 56( c). A moving party who 
does not bear the burden of proof at trial may show that no genuine issue of material fact remains 
by demonstrating that "there is an absence of evidence to support the non-moving party's case." 
Celotex Corp. v. Catrett, 477 U.S. 317, 325, 106 S. Ct. 2548, 91 L.Ed.2d 265 (1986). Once the 
moving party meets the requirements of Rule 56, the burden shifts to the party resisting the motion 
who "must set forth specific facts showing that there is a genuine issue for trial." Anderson v. 
Liberty Lobby, Inc., 477 U.S. 242, 256, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986). 
According to Zehm v. Associated Logging Contractors, Inc., the non-moving party cannot 
simply rely on its pleadings. 116 Idaho 349, 775 P.2d 1191 (1988). Instead, the non-moving party 
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must come forward with evidence which contradicts the evidence submitted by the moving party and 
which establishes the existence of a material issue of disputed fact. In Dekker v. Magic Valley 
Regional Medical Center, 115 Idaho 322, 323, 766 P.2d 1213 (1988), the Idaho Supreme Court 
stated that "[ s ]umrnary judgment is properly issued when the non-moving party bearing the burden 
of proof fails to make a showing sufficient to establish the existence of an element essential to that 
party's case." When the facts have been viewed as set forth above, the court must then determine 
whether a party is entitled to judgment as a matter oflaw. Zumwalt v. Stephan, Balleisen & Slavin, 
113 Idaho 822, 748 P.2d 406 (Ct. App. 1987), rev. denied (1988). 
If reasonable minds cannot disagree, then summary judgment is appropriate. "Issues of 
negligence and contributory negligence ordinarily present questions off act to be resolved by the jury. 
It is only where the facts are undisputed and where but one reasonable conclusion can be drawn 
therefrom that such negligence becomes a question oflaw." Otts v. Brough, 409 P.2d 95, 101,90 
Idaho 124, 135 (Idaho 1965). 
III. QUESTIONS PRESENTED 
Could Reasonable Minds Conclude that Defendant Breached a Duty of Care to the Plaintiff? 
IV. DISCUSSION 
As noted, the issue before the Court is whether the Defendant breached a duty of care in light 
of the undisputed facts. The Defendant contends, of course, that in light of the facts, no reasonable 
person could conclude that the Defendant breached a duty of care and as such the Court should rule, 
as a matter oflaw, that the Defendant did not breach a duty of care. See Turpen v. Granieri, 133 
Idaho 244, 246-247,985 P.2d 669,671-672 (1999) ("If reasonable people could reach different 
DEFENDANT'S MEMORANDUM IN SUPPORT OF MOTION 
FOR SUMMARY JUDGMENT - 5 
conclusions or draw conflicting inferences from the evidence, the motion should be denied. 
However, if the evidence reveals no disputed issues of material fact, then only a question of law 
remains over which this Court exercises free review."). 
Here, case law in the State of Idaho has clearly established a duty owed by an owner and 
occupier of premises to injured third persons. And, it begins with defining the status of the injured 
person. Indeed, "The distinction between trespassers, licensees, and invitees is the controlling test 
in determining the scope and extent of the duty of care owed by landowners to entrants. O'Guin v. 
Bingham County, 139 Idaho 9, 14, 72 P.3d 849, 854 (2003). See also Holzheimer v. Johannesen, 
125 Idaho 397,399,871 P.2d 814,816 (1994)." Boots v. Winters, 179 P.3d 352, 356, 145 Idaho 
389,393 (Idaho App. 2008). 
In this instance, the focus is on an injured third person who is deemed a licensee, or social 
guest, and not an invitee. "A licensee is a visitor who goes upon the premises of another with the 
consent of the landowner in pursuit of the visitor's purpose. Likewise, a social guest is also a 
licensee." Holzheimerv. Johannesen, 871 P.2d 814,817,125 Idaho 397, 400 (Idaho 1994). Clearly, 
the Plaintiff in the instant matter was a licensee. 
With that in mind, "the owner [of property] owes a duty to warn a licensee only of dangerous 
existing hazards on the land that were known to the owner and unknown to and not reasonably 
discoverable by the licensee." IDJI 3.15 (modified). Perhaps the Court in Evans v. Park, 732 P.2d 
369, 112 Idaho 400 (Idaho App. 1987), said it best: 
InKellerv. Holiday Inns, Inc., 105 Idaho 649, 671 P.2d 1112 (Ct.App.1983), vacated 
on other grounds, 107 Idaho 593, 691 P .2d 1208 (1984), we summarized the standard 
of liability applicable to the instant case. 
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A person who enters the property of another with passive permission or as a 
mere social guest traditionally has been held to understand that he must take 
the land as the possessor uses it. This entrant, classified by the law as a 
licensee, is expected to be alert and to protect himself from the risks he 
encounters. Accordingly, the duty owed to a licensee with respect to such 
risks is narrowly restricted The possessor is required simply to share his 
knowledge of dangerous conditions or dangerous activities with the licensee. 
When such a warning has been given, the possessor's knowledge is no longer 
superior to that of the licensee, and the possessor's duty extends no farther . 
... Id. at 652-53,671 P.2d at 1115-16. 
Evans v. Park, 112 Idaho at 401, 732 P.2d at 370 (Idaho App. 1987) (emphasis added) (in Evans, 
the plaintiff was a social guest at the horne of the defendant Park when plaintiff fell and suffered 
injury). 
Seven years later the Idaho Supreme Court confirmed the duty owed by a landowner or 
occupier of land toward a licensee/social guest in Holzheimer v. Johannesen, 125 Idaho 397, 871 
P.2d 814 (1994). There, the Holzheimer Court stated that the duty owed by a landlord or occupier 
ofland toward a person injured on the land is determined by the status ofthe person who is injured 
on the land. Id at 399, 871 P.2d at 816. Then, the Holzheimer Court stated that a landlord or 
landowner or occupier ofland owes an invitee a duty of reasonable care. Id at 399-400,871 P.2d 
at 816-17. However, the Holzheimer Court stated that a landowner/occupier "is only required to 
share with the licensee knowledge of dangerous conditions or activities on the land." Id. at 400,871 
P.2d at 817 (emphasis added). Clearly, the duty of reasonable care only applies to tenants and 
invitees, and employees of tenants/invitees, and not to licensees or social guests. 
This has been confirmed multiple times by the appellate courts of this State. See, e.g., Boots 
v. Winters, 145 Idaho 389, 393, 179 P.3d 352, 356 (App. 2008). In fact, just this year the Idaho 
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Supreme Court confirmed that the duty owed by a landlord or occupier of land toward a person 
injured on the land is determined by the status of the person who is injured on the land. See Ball v. 
City ofBlaclifoot, 152 Idaho 673, 677,273 P.3d 1266, 1270 (2012). And, the Court affirmed that 
the occupant must only warn a licensee or social guest of dangerous conditions. Id.2 
In sum, when a person is injured upon the land of another, the focus of the trial court is to 
first determine the status of the injured party. If the injured person is a tenant or invitee, then the 
landowner or landlord owes a duty of reasonable care. This is the fundamental holding of Stephens 
v. Stearns, 106 Idaho 249, 258,678 P.2d 41,50 (1984), and its progeny. If, however, the injured 
person and claimant is a licensee/social guest, then the landlord or occupant "is only required to 
share with the licensee knowledge of dangerous conditions or activities on the land." See Ball v. City 
ofBlaclifoot, 152 Idaho at 677, 273 P.3d at 1270. That is premises liability law in Idaho. 
Turning to the instant matter, since the Plaintiff was a licensee/social guest when she was 
injured on the subject property, the only duty owed to her was a duty to warn of a dangerous 
condition that could not otherwise be discovered. And, the duty was incumbent upon the non-party 
Winkelman as the occupier of the premises. See Harrison v. Taylor, 115 Idaho at 596, 768 P.2d at 
1329 (occupant steps into the shoes of the owner); and, see n. 2, infra. Winkelman was aware of 
the alleged dangerous condition. 
2 A tenant steps into the shoes of the landlord with regard to dangerous conditions that are 
known to the tenant, and as such the tenant must share with his or her guest knowledge of said 
dangerous conditions. "[A] tenant or lessee, having control ofthe premises is deemed, so far as third 
parties are concerned, to be the owner, and in case of injury to third parties occasioned by the 
condition or use ofthe premises, the general rule is that the tenant or lessee may be liable for failure 
to keep the premises in repair." Harrison v. Taylor, 115 Idaho 588, 596, 768 P.2d 1321,1329 (1989) 
(citations omitted). 
DEFENDANT'S MEMORANDUM IN SUPPORT OF MOTION 
FOR SUMMARY JUDGMENT - 8 
With that in mind, there cannot be a dispute regarding whether Winkelman warned the 
Plaintiff about the absence of railings. He did. See Winkelman Affidavit. Plus, the Plaintiff could 
see that there were no railings as she went out onto the dormer prior to the incident. See Exhibit 
"G" to the Haman Affidavit. Clearly, the absence of railings was known to her and it was a 
discoverable condition. Therefore, neither the Defendant or Mr. Winkelman are liable. The only 
responsible party is the Plaintiff as she tripped over a blanket during her highly intoxicated condition 
while on the deck. That is, the Plaintiff intended to and did step out and onto the recessed dormer 
despite her knowledge that there were no railings and despite being told by Mr. Winkelman not to 
go out and onto the recessed dormer. 
However, if Mr. Winkelman did fail to warn and/or allow access, then he, and not the 
Defendant, may be comparatively negligent along with the Plaintiff. As noted, the duty to warn the 
Plaintiff was incumbent upon Winkelman as he knew of the allegedly dangerous condition. 
In sum, the only duty owed by the Defendant was to warn of a dangerous condition. That is 
it.3 The Defendant exercised this duty by warning Winkelman and no reasonable person would 
suggest otherwise. Indeed, Winkelman admitted this. See Exhibit "F" to the Haman Affidavit. 
Therefore, the Defendant did not breach a duty of care that was owed to third persons coming to the 
apartment. 
V. CONCLUSION 
3Had Winkelman been injured, then there could be a claim against the Defendant in light of 
Stephens v. Stearns, supra, as he was a tenant. But, Winkelman does not have a claim. 
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The Court should, pursuant to Rule 56, IRCP, grant said Defendant's Motion for Summary 
Judgment in its entirety on the basis that all reasonable minds would agree that the Defendant did 
not breach a duty of care to the Plaintiff. Thus, said claims should be dismissed. 
Dated this (~ day of December, 2012. 
l 
HAMAN LAW OFFICE 
By ~-
Mi-ch-a~J~I-H-am--~-------------
Attorney for Defendant 
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IDAHO ~TATE TAX COMMISSION FORM B-1 
(( 
Robinson v; The Estate of Hazel Marquardt 
July 10,2012 
less than three feet andsix Inches in height above the floor/4 but the 1927 UBC does not define a 
roof as a balcony or porch. 
SUM:MARY OF FINDINGS 
" The house at 12 Cottonwood Drive in St. Maries, Idaho owned by Hazel Marquardt on 
September 6, 2009 was constructed in 1915. 
II In 1915 there was no building code in effect in St. Maries, Idaho. 
.. The upper floor of the house was at some point in time made a residence separate from 
the lower floor. 
II The first edition of the Uniform Building Code ((]BC) was adopted by the International 
. Conference of Building Officials in 1927. 
" Mrs. Marquardt and her husband purchased the house in 1973. 
.. The recessed dormer was iD, place when'the Marquardts purchased the house. 
.. Structural changes were not made to the Marquardt house after they purchased it and 
prior to September 6, 2009. 
til St Maries, Idaho first adopted the UBC in 1974. 
III The UBC did not apply to the Marquardt house on September 6, 2009 when 
Twylla Robinson tripped and fell from the roof because no structural changes had been made to 
the house that would have required the application of the UBC. 
" Ms. Robinson contributed to her incident: 
eMs. Robinson tripped over a blanket she had wrapped around herself rather than 
tripping on the door threshold, 
Ms. Robinson was evidently holding on to the blanket and a package of cigarettes, 
so her hands were not available to help her to maintain her balance or to control 
her fall after tripping, 
" Ms. Robinson's sandals may have been loose or jn poor condition, 
24 Section 3501. Construction. ChaJJter 35, Bays and Balconies. 
~9~ i Exhibit 
~ 
~ ~ j 
33 
Connie Mueller 




























Q. Okay. And you have several siblings. 2 
A. Yes. 3 
Q. Will you give me the names of your siblings and 4 
their spouses, please. 5 
A. All right. My oldest sister is Bonnie Port. 6 
Q. And she is married to? 7 
A. Ralph. 8 
Q. And where do they live? 9 
A. St. Maries. 10 
Q. Okay. 11 
A. Brother, Edgar Marquardt. 12 
Q. And his spouse? 13 
A. Lynn, L-Y-N-N. 14 
Q. And do they also live in St. Maries? 15 
A. Yes. 16 
Q. Okay. Is there one more? 17 
A. Yes. 18 
Q. Okay. 19 
A. Helen Crane. 2 0 
Q. Oh. And her husband? 21 
A. Jim. 22 
Q. Okay. St. Maries? 23 
A. Yes. 24 
Q. Did you all grow up in st. Maries? 25 
Page 11 
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Where did your parents live before they bought E 
that home? 
A. They lived on Jefferson Avenue. They bought 
that in 1968. 
Q. And where did they live before the Jefferson 
Avenue home? 
A. They lived out in the Benewah Valley. 
Q. NOW, where is the Benewah Valley compared to 
St. Maries? 
A. It's 18 miles out on a very rough road. But 
that's where we were all bom and raised out there. 
Q. Okay. East? West? North? Which direction? 
A. Oh, it's towards Plummer. So I don't know. 
MR. HAMAN: South. 
THE WITNESS: Is it south? When you go on 
towards Plummer, and then you take the left-hand side 
going out the Benewah Road. 
BY MS. MEYER: 
Q. Okay. So is it the highway that would go, 
like, down past the golf course? Would you take that 
one out of St. Maries? 
A. No. 
Q. No? 
A. No. The other way. 
Q. The other way? 
Page 13 
1 A. Yes. 1 A. To Plummer. 
2 Q. Okay. Do you have any other relatives in the 
3 St. Maries area? 
4 A. Oh, lots of them. 
5 
6 
Q. Do you? Okay. Let's just move past it. 
A. Lots of them. 
7 Q. I take the hint. 
S Did you ever live at 12 Cottonwood Lane? 
9 A. No. 
10 Q. Okay. Now, that was your mother's home? 
11 A. Yes. 
12 Q. Okay. How long did your mother live there? 
13 A. They bought the house in 1973. 
14 Q. Is that your mom and dad? 
15 A. Yes. 
16 Q. SO who's the oldest of your siblings? 
1 7 A. Bonnie. 
18 Q. And then whom? 
19 A. Me. And then Edgar and Helen. 
20 Q. Did any of the kids grow up in the Cottonwood 
21 Lane home? 




Q. Did any of them live there --
A. No. 
Q. -- at any time? Okay. 
CDA Reporting Court Reporters 
Ph.208-765-3666 Fax.208-676-8903 
2 Q. Oh, that's right. Okay. So, like, Highway 5 
3 back to Plummer. 
4 A. I get - yeah. 
5 Q. Where is it in relation to the Minnaloosa 
6 Valley? 
7 A. Well, I think the Minnaloosa Valley goes up 
8 past that. But it's -- I can't honestly tell you. 
9 Q. Okay. So between St. Maries and Plummer is the 
10 Benewah Valley? 
11 A. Well, it's the road to lead to Benewah Valley. 
12 Q. Okay. So if you were driving from St. Maries 
13 to Plummer, what direction would you turn off Highway 5 
14 there? 
15 A. Left. 
16 Q. Okay. 
17 A. At the top of the hill which they call - used 
18 to call -- Peterson Hill is the other one. What's that 
19 one called? I think my dad used to call it Nigger Brown 
20 Hill, but I don't think that's politically correct now. 
21 But I think that's what they used to call it. 




almost one year ago; is that right? 
A. March 9th, uh-huh, 2010. 
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1 estate? 
2 A. Yes. 




4 A. Yes. 4 
Q. Let me ask it a little bit differently. 
Your mom lived on the lower part of the house. 
A. Yes. 







Was the apartment the only thing on the upper part of $ 
~ 
5 Q. Okay. What's the status of the proceedings? 5 
6 A. Pardon? 6 the house? 
7 Q. Do you have any idea of when the estate will be 7 A. Yes. 
8 closed? 8 Q. All right. Does Brian Winkelman still live in 
9 A. Well, it can't be because of this lawsuit. 9 the upstairs apartment? 
10 Q. Okay. The home at 12 Cottonwood Lane is an 10 A. Yes. 
11 asset of the estate, I take it? 11 Q. Has he lived there continuously since he first 
12 A. Yes. 12 began renting the apartment? 












14 mother's passing? Was she the owner? 1 4 Q. I'll have you look at Exhibit 1 there, and this ~ 
is something that you provided through your attorney. ~ 15 A. Yes. 15 
1 6 Q. Was she the sole owner? 1 6 
17 A. Yes. 1 7 
1 8 Q. Was the home ever owned by a trust? 18 
1 9 A. No. 19 
Is Exhibit 1 the lease and rental agreement with Brian 
Winkelman? 
A. Yes. 







20 Q. Okay. NOW, on September 6th, 2009, which I'll 20 rental agreement other than this one that is Exhibit 1? ' 
21 represent to you is the day that Twylla fell from the 21 A. No. i 
~ 
22 balcony, did your mother live in the home? 2 2 Q. And did he -- well, it indicates he moved in on ,J 
23 A. Yes. 23 April 1st, 2007. I 
2 4 Q. Did she live by herself? 2 4 A. (No audible response.) ~ 
l 
25 A. Within -- yes. 25 Q. Does that sound about right? , 
r--------------------------------+--------------------------------4~ 
Page 15 Page 17 1. 
~ 
1 Q. Within her part of the home? 1 
2 A. Yes. Within in her part of the house. 2 
3 Q. NOW, did she have the entire downstairs? 3 
4 A. Yes. 4 
5 Q. Okay. And on that date, Brian Winkelman was 5 
6 the tenant ofthe upstairs apartment? 6 
7 A. Yes. 7 
A. As far as I know. I mean, I haven't - I don't 
remember. 
Q. Okay. 
A. But mother had that filled out. So I'm 
assuming so. 
Q. Okay. Now, I'm going to ask you things as if 











8 Q. Was there more than one upstairs apartment? 8 
9 A. No. 9 
J 
because you weren't involved, and just let me know that. j , 
A. Yes. ~ 
10 Q. Do you know when the apartment was separated 10 Q. I'm not going to ask you to assume anything. 
11 from the rest of the home? 11 Do you know if Brian lived in the upstairs 
12 A. No, I do not. 12 apartment before April 1st, 200n 
13 Q. Was there always an apartmentthere, as far as 13 A. I do not know. 
14 you know? 1 4 Q. Okay. Do you have a phone number for Brian 
15 A. There was when my mother bought it. Before 15 Winkelman? 
16 that, I don't know. I have no idea. 1 6 A. The one that you see is the only one that he 
17 Q. bid your mother have tenants before Brian 1 7 has. It's' his cell phone. 
18 Winkelman? 1 8 Q. Okay. The 305-9348? 
1 9 A. Yes. 19 A. Correct. 
20 Q. Do you know when -- when your dad was still 20 Q. Okay. As the personal representative of the 
21 living, were there tenants in the apartment? 21 estate, do you have contact with Brian? 
22 A. Yes. 22 A. Well, if I'm out there working and I see him, I 
23 Q. Did any of the main part of the house occupied 
24 by your mom or your mom and dad go upstairs? 
25 A. Repeat that. 





say, "Hi," but that's all the contact that~I've .. iiihad.withi·.--_-, 
him. 
Q. Okay. I'm just wondering ~ ~ Exhibit 
D J ... 1___ .",, "2. '\ www.cd 
Connie Mueller 
February 10, 20 
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1 person is now that your mother has passed on. 
2 A. As far as what -- he brings me the rent. 
3 Q. Okay. 
4 A. But he doesn't bring it to me personally. He 
5 takes it to the body shop. 
6 Q. Okay. Does anyone live in the lower part of 
7 the house? 
8 A .. No. 
9 Q. Has anyone since your mom passed? 
10 A. No. 
18 
11 Q. Okay. So when your folks bought the house, the 
12 apartment was divided off from the main part of the 
13 house; right? 
14 MR. HAMAN: Are you asking was it divided off 
15 when they bought it or was it existing, was it already 
16 divided when they bought it? 
17 BY MS. MEYER: 
18 Q. That's what I mean, the latter. Was it already 
19 divided off when they bought the house? 
20 A. You know that's been long enough, I honestly 
21 don't remember. I'm assuming it was, but you know what 
22 happens when you assume. 
23 Q. Sure. 
24 A. So I can't honestly say for truth, but I 
25 believe the apartment was up there, but I don't know 
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1 that it was an apartment at that time. 
2 Q. Okay. 
3 A. I don't really know. 
4 Q. Okay. Fair enough. 
5 Now, the apartment, I take it, has stairs --
6 A. Yes. 
7 Q. -- to it. And are the stairs exterior stairs? 
8 A. Yes. 
9 Q. SO they're on the outside of the house? 
10 A. Well, there's -- yes. Going up to it, and then 
11 it goes .... 
12 Q. Okay. So if Brian drives up and parks 
13 somewhere, he'll just climb up the stairs and then open 
14 a door to the apartment? 
15 A. Yes. 
16 Q. Has the apartment, to your knowledge, ever been 
17 remodeled or revised? 
18 MR. HAMAN: I'm going to object--
19 THE WITNESS: What do you mean by that? 
20 MR. HAMAN: I'm going to object to the form of 
21 the question as vague. 
22 THE WITNESS: Yes. What do you mean by that? 
23 BY MS. MEYER: 
24 Q. Well, has it ever been --
25 A. Did I put new carpet in it? Yes. But that's 





















































Robinson v. Mueller 
CV 11-252 
Page 20 
Q. Okay. During the time that your mom was still 
living, to your knowledge, was it ever remodeled? 
A. No. 
Q. Were new doors or windows ever put in? 
A. Yes. 
Q. Okay. And I'll ask you more than about that. 
Can you -- are you familiar with the layout of 
the apartment? 
A. Yes. 
Q. Okay. Would you maybe draw just a little 
diagram of it? Oh, sorry. That's sticking. There you 
go. Do you want something to write on? 
A. Well, no. This is fine. Here. I can --
basically, it's just pretty cut and dry. There's not 
much to it. There's a door here, and this is where the 
steps come up to the outside, and then this leads up to 
here, and there's a door here, an exterior door. 
Q. Okay. 
A. There's an exterior door here. 
Q. Okay. 
A. You walk in. The bathroom's there. 
Q. And you've marked that "SR." 
A. Uh-huh. 
Q. Okay. 
A. Kitchen sink. 
Q. Okay. 
A. There's a table here. 
Q. Okay. 
A. There's cupboards all the way this way. 
Page 21 
Q. Can you mark a "K" for the kitchen area? Or 
"kitchen. n That works. Okay. 
A. There's a window here. There's a window here. 
Q. And you're marking slash marks on the outer 
walls for the windows. 
A. Windows. 
Q. And marking "W"s okay. 
A. Okay. There is a window here. Well, I think 
that's too big compared to my drawings but.... 
Q. Okay. 
A. And this is where the exterior door is. 
Q. Okay. 
A. This is the bed. 
Q. Okay. 
A. And there's a closet here. 




Okay. Now, is there a bedroom that's walled 
No. 




October 25, 201 
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1 A. Yes. 
2 Q. Okay. 
3 A. What measurements? Well, I measured the 
4 width. I measured the height. I have a tab in here 
5 about inspection, I think. 
6 Q. What was the width of the threshold? 
7 A. Overall, five and an eighth. The area that 
8 seals on the door is two inches wide. The height of 
9 the threshold above the interior carpet was 
10 seven-eighths of an inch. 
11 Q. And what was the height above the outside 
12 material? 
13 A. You know, I didn't measure that. The 
14 threshold tapers down. 
15 Q. To the outside? 
16 A. To the outside. There's a slope for drainage. 
17 So I didn't put a level or a straight edge on the top 
18 of the threshold and attempt to measure it down to the 
19 decking. 
20 Q. Okay. I noticed several photographs with a 
21 ruler next to the threshold. Were there different 
22 height measurements along the inside edge of the 
23 threshold? 
24 A. No, it was uniform. 



























A. I took several photographs. I don't think I 
really purged any of them because some of them weren't 
showing up very good until we put my notebook down to 
shield the sun. I wasn't getting good contrast. 
Q. Okay. Any other findings of note that you 
made when you inspected the premises? 
A. Well, you asked me about the deck. It was 
138 inches wide and 90 and 3/4 inches deep from the 
door out to the edge. 
Q. SO about seven and a half feet is my math. 
Close? 
A. Yeah, I think so. Yeah. I remember 
multiplying it out. It was about 78 square feet. 
Q. Okay. Any other findings? I'm sorry. 
A. No, I say it's just under 12 feet wide and 
just under 8 feet deep. 
Q. Okay. Any other findings of note? 
A. No. A lot of observations, but nothing 
documented. 
Q. Okay. Did you note any kind of a porch light 
or a light near the doo . tn that ......... P PIU'o# ....... ? 
A. I didn't. I don't 
my photographs or not. 
specifically looking for 0 
question. The answer ~ 
Exhibit 
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1 Q. You didn't notice one, but you weren't looking 
2 for one specifically? 
3 A. Right. 
4 Q. SO there could be? 
5 A. I can't say there isn't one. 
6 Q. Okay. I understand completely. Okay. 
7 Going -- let's talk about your opinions with respect to 
8 what you were asked to do. 
9 First of all, was there a code in effect at 
10 the time of Ms. Robinson's fall on September 6, 2009? 
11 A. Senewah County had adopted a USC at that time, 
12 but it didn't apply to this residence. 
13 Q. Okay. And what UBC was in effect at that 
14 time? 
15 A. I think they adopted -- I don't know if they 
1 6 updated that or not, but they originally adopted the 
17 70 or 1976, so that would probably be the 1973 USC 
18 because there's always a year lag in printing it. 
19 Q. And you don't know --
20 A. Comes out every three years. 
21 Q. Okay. And you don't know if Benewah County 
22 has adopted later renditions of the code? 
23 A. Well, I think they now recognize the 
2 4 International Building Code and International 




























A. -- which the US went to in 2000. 
Q. Okay. Now, what is your opinion with respect 
to whether a Uniform Building Code, an International 
Building Code or an International Residential Code 
applied in this case? 
A. They don·t. 
Q. Okay. And they don't because why? 
A. Well, the house was built in 1915. There were 
no codes then. It was remodeled in '52 when the 
bedrooms were put up in the attic, and there were no 
codes in effect then. 
The only thing we have is an inspection report 
from the building department, and so all that work 
predated the option of any codes, and the building has 
not been subject -- or subject to any renovations that 
would require code application since then. 
Q. Okay. Now, your source of information for 
your statement that the house was built in 1915 is 
what? 
A. I think that both from the building department 
when we called them and from Connie Mueller. Let's see 
if I can find that property information. Teresea put 
this document together that 1915 the house was 

























































Q. More than once? 
A. Twice. 
Q. Can you give me the name of your former 
spouses? 
A. Laura Michelle. Do you want her maiden name or 
-- It would be Winkelman. 
Q. Is that still her last name? 
A. No. It's West now. 
Q. West? 
A. Yeah. Yeah. And Belinda Britton. 
Q. How do you spell Britton? 
A. B-R-I-T-T-I-N. 
Q. Is that her current last name as far as you 
know? 
A. As far as I know, yeah. 
Q. Who were you married to first? 
A. Laura. 
Q. How long were you married to Laura? 
A. Eight years. 
Q. How long were you are married to Belinda? 
A. Four. 
Q. Do you have any children? 
A. Two. 
Q. How old are they? 
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A. Twenty-eight and twenty-five. 
Q. Where do they live? 
A. Well, my oldest son, Tyson, lives in Spokane. 
Q. Okay. 
A. And my son Thomas, he lives in Pullman at this 
time. 
Q. Is their last name Winkelman? 
A. Um-hmm. 
Q. How long have you lived at 12 Cottonwood Drive 
in Saint Maries? 
A. It would be March of '07. 
Q. SO a little over five years? 
A. Um-hmm. 
Q. NOW, did you -- Is it an apartment? 
A. Yes. 
Q. Did you take that apartment in connection with 
your employment with Saint Maries River Railroad? 
A. Yeah. The -- As Hazel Marquardt's son, he used 
to work there. He had one month to finish up retiring. 
So I met his mother, and she had a rental for rent at 
that time. So I went out, tal 
renting from her. 
Q. Very good. Did YOL 
A. Yes. 
Q. Did Mrs. Marquard 
~ Exhibit 
§ F ;f j ent 
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Q. Before her death -- And she died what, about a, 
4 year and a half ago? 
5 A. Um-hmm. Yeah. 
6 Q. Who did you deal with concerning your 
7 apartment? 
8 A. That would be her daughter, Connie Mueller. 
9 Q. Is that from 2007 on? 
lOA. Actually, just after her death --
II Q. Okay. 
A. -- back in spring, yeah. 
Q. SO it was after Mrs. Marquardt passed away? 
A. Yeah. 
Q. Bryan, how did you pay your rent? 
A. At the time I just paid her cash, at the time. 
Q. And are you speaking of Mrs. Marquardt? 
A. Um-hmm. Yes. 
Q. And where did she live in relation to your 
















A. Down below. The main -- yeah; the main -- the J 



























A. I paid cash to Connie. 
Q. Do you deliver it to her? 
A. Yes. 
Page 15 
Q. Since -- Or when you started living at 12 1 
Cottonwood, have you had any rules with respect to the Ii 
apartment? I~ 
A. At the time I was wamed about the upper deck, 
not having any railing around it. 
Q. Who warned you of that? 
A. Hazel. 
Q. Did she have any rules with respect to smoking, 
for example? 
A. Yes. No smoking. 
Q. In 2007, when you took the apartment, did you 
smoke? 
A. No. 
Q. How about 2009? 
A. No. 
Q. Have you ever smoked? 
A. Oh, yeah. 
Q. When did you smoke? 
A. I don't know what you mean. 
Q. When did you start smoking and when did you 
quit? How about that? 
A. Oh, I can't remember when I started; back when 






888-894-2327 ~ p 
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1 Q. "Bryan went d to his car to get 
2 his cigarettes"? 
3 A. Yes. 
4 Q. But you didn't go downstairs with him? 
5 A. No. 
6 Q. SO you were saying, Oh, he is basically 
7 -- "Hey, oh, I will go get the cigarettes, I will be 
8 right back"? 
9 A. Because I had mine. 
10 Q. Oh, okay, you already had your 
11 cigarettes? 
12 A. I had mine, yes, he left his in his rig. 
13 Q. Had you smoked while you were at his 
14 house but before he went to get his cigarettes? 
15 A. No. 
16 Q. When the two of you arrived to his unit 
17 did he turn on the lights? 
18 A. Yes. 
19 Q. Was it well lit inside? 
20 A. Yeah. I mean it wasn't --
21 Q. You could see around? 
22 A. I don't think it was this bright. If I 
23 remember right it was more dimmer, but I think this 
24 had a couple of lamps, you know, in it, I don't 
25 think it was all bright. 
Page 91 
1 Q. Do you wear corrective lenses? 
2 A. No. 
3 Q. Contact glasses, anything like that? 
4 A. Just reading glasses. 
5 Q. It was bright enough in Bryan's unit that 
6 you could make out things clearly? 
7 A. Absolutely. Oh, yes, absolutely. 
8 Q. And then at some pOint did he open up the 
9 door to the balcony to let fresh air in? 
10 A. As soon as we got there, yes. 
11 Q. And then of course you said you and he 
12 walked out on the balcony, then went back inside and 
13 sat on the couch to talk? 
14 A. Yes. 
15 Q. When you went out to the balcony with 
16 Bryan and then came back in, did you observe there 
17 was no railing on the balcony? 
18 A. No. 
19 Q. You were there. 
20 A. Yes. 
21 Q. How could you not observe there was no 
22 railing? 
23 A. Well, it's not something I really looked 
24 for. I mean, I didn't, "Hey, there is railing." I 




















































Q. ere is a street light right outside on 
the corner there. 
A. Yes. 
Q. And that light was on? 
A. Yes. 
Q. When you went back inside the house to 
talk and sat on the couch and he left the door open 
to get fresh air --
A. Sure. 
Q. It was a warm day, or night? 
A. No, it was chilly but --
Q. Regardless, he left the door open? 
A. Yes. 
Q. Did the fight from the residence 
illuminate the deck? 
A. No. 
Q. The light from the street lamp partially 
illuminated the deck? 
A. And the moon, yes. 
Q. Was it a full moon? 
A. Yeah, it was beautiful. 
Q. The stars at night, as the song goes. 
A. Yeah,Iknow,righU 
Q. When you went out on the deck with Bryan 
and then came back in, did he say anything to you 
Page 93 
about the condition of the deck or the railings or 
absence of railings? 
A. No. 
Q. When you went and sat down on the couch 
could you see the deck from where you were seated? 
A. Oh, yes. 
Q. Is it a small unit? 
A. Yes. 
Q. SO you were sitting on the couch. Did 
you have like a TV in front of you, or something 
like that? 
A. A coffee table. No, I don't know if it 
was in the corner, but straight ahead is the 
kitchen. 
Q. If you can, why don't you just sort of 
draw like the layout of his unit and where the couch 
is and where the door to get into the unit is and 
where the deck door is. 
A. Okay. 
Q. If you remember. 
A. Okay, I kind of remember. Okay. 
So we went upstairs. So this is the 
stairs, say. Then you have to go ~1IIIIlIII1IIIIlIII1IIIIlIII1IIIIlIII1IIIIlIII1IIIIlIII1IIIIlIII' 
Then he had to unlock this door, i Exhibit 
apartment. 
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1 Q. Okay. Is the apartment rectangular or is 1 Q. Okay, so you were closest to the deck? 
2 it square? 2 A. Um-hmm. 
3. A. It is more rectangular. 3 Q. That's a "yes"? 
4 Q. SO why don't you draw the rectangle. 4 A. Yes. 
5 A. I don't remember where the bathroom was 5 Q. And the door was open while you were 
6 because I didn't even go. 6 seated on the couch? 
7 Q. Okay. 7 A. Yes. 
8 A. So right here, I remember his bed was 8 Q. Had you already grabbed the blanket 
9 right here, you could see it when we walked in -- 9 before you sat down on the couch? 
10 well, whatever. We walked around here. And then 10 A. No. 
11 right here was his couch and here was a coffee 11 Q. When did you get the blanket? 
12 table. Right here was the door to the balcony. 12 A. When we decided to have a cigarette Bryan 
13 Okay, this was the balcony. 13 went downstairs to his car. I was cold because I 
14 Q. Okay. 14 had just a short-sleeved shirt and my skort on. 
15 A. I don't remember how this wall went, I 15 Q. Short-sleeved shirt and a skirt? 
16 don't know if it went like that. But I remember -- 16 A. A skort. 
17 because he walked into the kitchen, here is this 17 Q. A skort, what is a skort? 
18 counter, and he walked into the kitchen and I am 18 A. It's shorts and skirt. 
19 sitting right here and made us a drink here. I 19 Q. Did you have shoes on? 
20 don't even remember where the fridge was because I 20 A. I had sandals. 
21 didn't even go that far. 21 Q. Flip-flops or sandals? 
22 Q. That's fine. 22 A. Sandals. 
23 A. I think there was a chair right here 23 Q. SO he goes, you grab the blanket, and 
24 because that's where I think I grabbed the blanket 24 what did you do? 
25 from. 25 A. I got the blanket and then I went out. I 
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1 Q. Okay, I will ask you about that in a 1 grabbed my Cigarettes because mine were on the 
2 moment. 2 coffee table. I went outSide, and that's when I 
3 A. Yeah, okay. 3 tripped over something and --
4 Q. Let me see the pen real quick. So you 4 Q. Did you trip over the blanket? 
5 have got bed, couch, deck, doorway? 5 A. You know, I'm assuming I did, but I'm not 
6 A. Coffee table. 6 sure what I tripped over. 
7 Q. Table, a chair. 7 Q. Did you trip in the doorway or before the 
8 A. That's a question mark. 8 doorway or after you exited the doorway to the deck? 
9 Q. What I am doing here is just these little 9 A. After I stepped out of the doorway. 
10 arrows with the line -- and I put the arrows in 10 Q. SO as you were stepping out of the 
11 here -- 11 doorway and onto the deck you tripped? 
12 A. Oh, because I put the walkway. 12 A. Yes. 
13 Q. That's is to represent the path you took. 13 Q. And when you tripped -- I know this is 
14 A. So I am going to question mark that 14 difficult and I am sort of an anal person so I need 
15 thing, because I don't know if that was a -- I don't 15 to know exactly, did you fall to your left, your 
16 know if there was something there or not, I don't 16 right, forward, backwards? 
17 remember. 17 A. I fell kind of to the side, and I kind of 
18 Q. That's the kitchen. Okay. Do you 18 twisted myself when I started falling to my right 
19 remember where the lamps were? 19 side because just -- I wanted to sit, you know? I 
20 A. No. 20 wanted to sit on something to stop my fall. 
21 Q. When you were seated on the couch were 21 Q. SO you started to trip. Would it be fair 
22 you closer to the deck or farther away from the 22 to say --
23 deck? In other words, you were on this side of the 23 A. I knew the side of the building was right 
24 couch or this side of the couch? 24 there, or the roof was right there, so I was trying 
25 A. I was on this side of the couch. 25 to grasp onto something to stop my fall, and --
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CONNIE MUELLER AS PERSONAL 
REPRESENTATIVE OF THE ESTATE OF 
HAZEL MARQUARDT, 
Defendant. 
STATE OF IDAHO ) 
) ss. 
County of Benewah ) 
Case No. CV 11-252 
AFFIDAVIT OF BRYAN 
WINKELMAN 
Bryan Winkelman, having been first duly sworn upon oath, deposes and says: 
1. I reside at 12 Cottonwood Drive, Upper, St. Maries, ID 83861. 
2. I moved to this residence on April 1, 2007. 
3. At the time I moved into this residence, and at all times since, I knew that the outside 
deck to the unit I resided in did not have a railing. 
AFFIDAVIT OF BRYAN WINKELMAN - 1 
.DEPun 
-<;/ 
4. From the time I moved into the subject unit through September 6, 2009, the owner 
and landlord was Hazel Marquardt. During this period of time, there were no 
changes to the structure of the unit, or to the subject "deck" structure. 
5. On September 5, 2009, I met Twylla Robinson at a bar in St. Maries, Idaho, the Gem 
State Bar. I met her at approximately at 9:00 or 9:30 p.m. During my time with the 
Plaintiff at the bar, I observed her drinking liquor. 
6. In the early morning hours of September 6,2009, the Plaintiff and I left the bar and 
went to the subject unit that I resided in. Upon our arrival, I opened the door to the 
"deck" to let cool air in. When I did this, I told the Plaintiff that this was not a 
"deck" but basically part of the roof of the residence. I also informed the Plaintiff 
that there was no railing on the "deck" and that I did not want her going out there. At 
one point, the Plaintiff walked out onto the "deck" and came back in to the unit. The 
Plaintiff and I then sat on the couch and talked while the door to the "deck" was 
open. 
7. The Plaintiff and I were in my unit for approximately 20 - 30 minutes before I left to 
go downstairs and retrieve gum. When I returned, I found that the Plaintiff was no 
longer inside the unit. I saw a blanket lying on the "deck." I realized that the 
Plaintiff had fallen off the deck and was laying on the ground outside. I went outside 
and asked her what had happened. The Plaintiff apologized for falling off the "deck," 
and said that she had tripped on the blanket that she had wrapped herself in. She said 
that she tripped and fell to the ground near the doorway to the "deck" and then rolled 
off of the "deck" and landed on the ground. 
AFFIDAVIT OF BRYAN WINKELMAN - 2 
8. I have never made any structural repairs to the subject unit or the subject "deck" 
attached to the unit. I never made a request to the landlord to place a railing on the 
subject "deck," nor did I complain about the condition of the deck or lack of 
handrails or railing. 
9. I have had guests in my unit before the subject accident and no one has fallen off of 
the subject "deck." 
Further your Affiant saith not. 
DATED this J Z? day of February, 2012. • ~ 
ZhW/21 U~~?1 
Bry,ah Winkelman 
Subscribed and sworn to before me this 28 day of February, 2012. 
STACIE J. LAMB 
NOTARY f'U1UC 
-STATE.OF IDAHO 
AFFIDAVIT OF BRYAN WINKELMAN - 3 
Residing at 1:11J;?ei~ I D 88833 
Commission eXPires...pt, 11 do L3 
CERTIFICATE OF SERVING 
I HEREBY CERTIFY that on this J1 day of December, 2012, I served a true and correct 
copy of the foregoing AFFIDA VIT OF BRYAN WINKELMAN by the method described below 
to: 
Cynthia K.C. Meyer 
James Vernon & Weeks 
1626 Lincoln Way 
Coeur d'Alene, ID 83814 
Fax: 664-1684 
AFFIDA VIT OF BRYAN WINKELMAN - 4 
/U~S. First class mail 
__ Fax 
__ Hand Delivery 
/C-----
Michael L. Haman 
JAMES. VERNON & P.A. 
Attorneys at Law 
1626 Lincoln Way 
Coeur d' Alene, ID 83 
Telephone: (208) 667 83 
Facsimile: (208) 664- 684 BY: ~? It . DEPUTY 







COURT OF THE FIRST nJDICIAL DISTRICT OF THE 
OF IDAHO, IN AND FOR THE COUNTY OF BENEW AH 
PERSONAL 
THE ESTATE OF 
Defendants. 
CASE NO. CV 11-252 
PLAINTIFF'S MEMORANDUM IN 
OPPOSITION TO DEFENDANT'S 
MOTION FOR SUMMARY JUDGMENT 
the following Memorandum in Opposition to Defendant's Motion for 
STATEMENT OF DISPUTED FACTS 
to Defendant's Statement of Undisputed Facts 
3. DislDu~e:d. The document attached as Exhibit A to Mr. Haman's Affidavit is not a 
J1JDGMENT --1 
Survey Record." It does not identify a parcel of property by 
county or town. It identifies a parcel by Tax ID number and section. 
TO MOTION FOR SUMMARY 
"'ht'lr;;ll'~;;l document listing improvements to a lot. It does indicate that the 
residence that is the 'ect ofthe document was constructed in 1915. 
4. 
5. sentence is undisputed for the purposes of this motion. It is further 
floor apartment has a door that leads to an outdoor flat deck or roof 
area that does not a railing around it. Plaintiff disputes the notion that the flat deck or roof 
. area accessed by a should properly be called a '''recessed donner." 
6. for the pwposes of this motion. 
7. sentence is undisputed for the purposes of this motion. The second and 
third sentences are because they are legal conclusions. 
8. for the purposes of this motion. 
9. for the purposes of this motion. 
10. in that Plaintiff testified that she assumed she tripped on a blanket and 
further that she falling to her right and slid off the slanted roof next to the flat deck area; 
in fact she testified she did not roll off the deck itself: 
Q. then did you land on your right side? When you tripped and fell did 
land on the deck and roll off the deck? 
A. I slid off the roof. To my knowledge I was ~ because the last thing I 
IretnelnDl::r was I turned and I felt the metal roof, I CQuid feel that and I 
feel it [was] wet. Well, St. Maries and dew in September, it is dew, 
I know that. But I could feel the wet and I could feel sliding, and then 
blacked out. ' 
Robinson p. 98; exhibit A to Affidavit of Cynthia KC. Meyer. 
11. 
around the outdoor 
JUDGMENT··2 
B. Plaintiffs Statement of Facts 
whether Winkelman warned Plaintiff about the lack of a railing 
area. Plaintiff testified that he did not: 
IN OPPOSITION TO DEFENDANT'S MOTION FOR ';)Ul"Hnr;U\. 
Q. 
A. 
you went out on the deck with Bryan and then came back in, did he 
anything to you about the condition of the deck or the railings or 
!+v~'vu,"'> of railings? 
Robinson deposition pp. 92-93; exhibit A to Meyer Affidavit. 













ow, you mention that you told Twylla not to go out on the balcony 
IbeClaU!le there wasn't any deck railing. Why did you tell her that? 
1L> .... '" ........ ':>v I didn't want her to fall off. That's why I opened the door, but I 
her - I said there was no deck railing around there. I didn't want her 
walk out and actually not know that it wasn't there. And she would fall 
So I just warned her before I went down to go get my gum in roy car. 
at p. 38; exhibit D to Meyer Affidavit. 
you recall giving a statement to a man named Barry Trent on October 
,2009? 
es, I do. I believe I did, yeah. 
you understand that the statement was recorded? 
you ever seen a transcript of the statement? 
the time you gave the statement was it your intent to give truthful 
lanSiWejrS to the questions that you were asked? 
you answer truthfully? 
best as possible, yes. 
at p. 55; exhibit D to Meyer Affidavit. 
[Winkelman was ;L,LU.U,-\'-'''"'' copy of a transcript of his statement at p. 55 of his deposition, a copy of 
which is attached as F to Meyer Affidavit). 
JUDGMENT--3 





the deck not having any rails or anything of that natureT 
you answered that "No." Correct? 
then he also asked you "Did you tell her not to go out there?" 
you indicated that you did not teU her not to go out there, right? 
A. I said - Yeah. I just - I told her - well, said, you know, ifsjust the 
that - ~~This door opens, goes out onto the roof." 
Q. ut you didn't say ~~Don't g()out there," correct? 
A. that I can remember. 
Winkelman at 61-62; exhibit D to Meyer Affidavit. 
Q. Mr. Haman] And as you sit here today your memory is that you told 
not to go out onto that deck, correct? 
A. I may not have told him when I had an interview with him; but if I 
IrenlerrlOer right, I thought I told her that. But I probably didn't mention 
to him at thattime. 
""", 
Q. being Mr. Trent? 
A. Yes. 
Winkelman at p. 63; exhibit D to Meyer Affidavit. 
Q. [By Ms. Meyer] I asked you earlier, Bryan, if your intent when you talked 
with [Mr. Trent] was to tell the troth. And that was your intent, wasil't it? 
A. It was my intent. 
~ ... ' 
Q. And your answers were truthful when you gave them, weren't they? 
A At the time, yes, that I can remember; yes. 
4" 
\ 
at p. 67-68; exhibit D to Meyer Affidavit. 
OPPOSITION 
JUDGMENT-4 
Mr. 's recorded statement was taken on October 6,2009, by Barry Trent, 
shortly after the fall nearly three years before Mr. Winkelman's deposition was taken. The 









you tell Twyla [sic] or warn her about the deck not having any rails or 
of that nature? 
you tell her not to -
out there? 
ell) I didn't tell her to gO - not to go out there -
just - I just - I told her well- well, I said, you know, it's just - the - the 
- or this door opens up just goes up on a roof. And - and um, but I 
say don't go out there; you know -
Exhibit F to Meyer" '1.oU.""'''' 
12. "'-' ... 1.<"').. ....... • ... that Mrs. Marquardt never warned Plaintiff about the lack of a 
with Mrs. Marquardt for the first time after her fall. Robinson deposition 
13. that there were no written warnings or danger signs in the upper 
lack of a railing around the outdoor deck area 
14. that Plaintiff did not notice the lack of a railing when she and 
Winkelman stood on deck for a few moments before coming back inside. It is undisputed 
PLAINTIFF'S TO DEFENDANT'S MOnON 
JUD<lM:ENT-:-5 
y, 
that it that time her was focuEled on the view fr~m the deck; not the deck itself. 
Robinson deposition 91-92; exhibit A to Meyer Affidavit. 
15. that in 2008, Mrs. Marquardt replaced the apartment door that 
and that she replaced the material on the floor of the flat roof or deck 
area. Winkelman UeOOSillJC)ll at 45-47. See also Mueller deposition at 27-29; exhibit B to Meyer 
retllacem,ent of upstahs apartment door to outdoor deck area. 
16. that the exceedingly simple Lease and Rental Agreement signed 
~~ ;". 
flo"~H~ire him to, m~int~i~ ~d repair the leased ,p~~mis~s. Plai~t~f~ s 
proposed trial ex4ibit exhibi~ E toMeY~ ~fi~avit: ,'.' , ' 
17. The OU1;QOIJf deck area is about~eventy-eighfsquare feet, and is 11'5 feet (or 138 




.L~;LT.I""'~""'''' LIABILITY LAW THAT APPLIES TO,LESSORS 
~. "' 
OF IS REASONABLE CARE UNDEIi THE CIRCUMSTANCES. 
-t" ,.... .,,:; '". :_ :':" ' ~ 'V " • ~ 
." .. 
A. Steplten$ v. Stearns " ' 
~.; '1;: ~~, 
Stephens v.' Stearns, 106 Idaho 249, 678 P .2d 41 (1984), with 
respect to the law to landlords or lessors of property. As between the tenant (plaintiff) 
~"'I1~'".LVA''''' the issue did not cO!l?em the traditional categories of people who 
come onto land I,I,W.JUI'!;,lUo to another (i.e,; invitee; licensee or trespasser). The focus was on the 
O"Wllel' of the Utill"-'Ll~<> landlord~because at the time, the old common law rule of landlord 
JUDGMENT--6 
so 
immunity applied. Idaho Supreme Court abrogated the common law rule of landlord 
• .... 1J1.1'-'UO:>. rented a two-level townhouse from Stearns. The apartment had an 
interior stairway "nl'I"l,.,,1T a handrail. One evening more than three years after she began renting 
the apartment, ""L""I-IU''"'~l'' had drinks with friends and when she returned to apartment, she 
changed her clothes She then fell down~the stairs and was injured. 'Stearns sued the 
of the building, and her landlord. The trial court granted a motion for 
" ~'.: 
directed verdict in -.:1'0, ....... '''' favor, con'Cluding that under the common law, l~dlords were not 
was leased. 106 
U.~1la.,,; ... resulting ~om dangerous conditions existing at the time the property 
at 257,678 P.2d at 49. The Supreme Court noted the several exceptions 
to this general rule of "-~"~-J' then stated that the Plaintiff had brought to the Court's 
attention the modern that "landlords are simply under a duty to exercise reasonable care 
under the <t, 
The Idaho :SU];I)::enle Court noted that the Te~essee Supreme Coux;t had the foresight to' 
.,' ... ' . :,> , 
~,~ 
"grasp this concept" . 
,,:.,.~!i,.,,:"; " 
"The ground liability upon the part oia landlord when he demises dangerous 
property has special to do with the relation of the landlord;arid. tenant. It 
is the ordinary of liability for personal misfeasance, which runs through all 
I individuals to each other." . 
257~ 678 P.2d at 49 (quoting Wilcox v. Hines, 100 Tenn. 538, 46 S.W. 
297~ 299 (1898).1 concept of liability for personal misfeasance existed in Idaho law at the 
time of the Stearns and does to this day as will be discussed in greater detail below. 
i A copy of Wilcox v. is attached to the Plaintiffs Memorandum in Opposition to Defendant's Motion in 
LiminelDaubert as Exhibit A. 
:PLAlNTIFF'S IN OPPOSlTION TO DEFENDANT'S MOTION FOR SUMMA.RY 
JUDGMENT··? 
. The Stearns also relied on Sargent v. Ross, 113 N.H. 388,308 A.2d 528 (1973),2 in 
which the North laIIlPSlll'] re court abrogated the old common law rule oflandlord immunity and 
its exceptions: 
up to date the other half ofIandlord-tenant law. Henceforth; 
persons must exercise :reasonable care not to subject others to 
an Ulll:eal)on,aOJl~ risk ofhann .... A landlord must act as a reasonable person 
under aU of circumstances including the likelihood of injury to others, the 
probable of such injuries, and the burden of reducing or avoiding the 
risk." 
~58, 678 P.2d at 50 (quoting Sargent v. Ross, 113 N.H. 388, 308 A.2d 
528,534 (1973». , the injury in Sargent was not to a tenant but to a child the tenant 
baby-sat. 
Marcher v. , 113 Idaho 867, 749 P.2d 486 (1988), involved a suit by the cleaning 
POIlooIDllumm tQ.recover for injuries When she fell down stairs that lacked 
~ , '. 
a handrail and were narrow in the turns. The Co~ held that th~ correct legal stand~d in an', 
employee situation is because an employee will continue to encounter a known and 
." 
obviously dangerous in order to keep her job, the lessor owed her a duty of reasonable 
VV/1J, .... UA.V .. ", for employment. ld at 871, 749 P.2d at 490. The Court did not 
reach this ruling ....... AAAf'oI""A iuvitee~licensee-trespasser analysis. 
The opinion of Jus"tice Bistline in Marcher provides special insight applicable 
~s earlier opinion in Stephens v. Stearns. Justice Bistline wrote that a 
"1 
discussion of ,';teT}m<n.~ v. Stearns would have bolstered the position adopted by the Court: 
iil€lJ!r1I'mS v. Stearns, supra, we held that the measure of a landlord's 
,-1 .. + .. ".,.",;., •• .-1 under trespasser-licensee-invitee analysis, but rather, ~'A " 
2 A copy of Sargent v. 
LiminelDaubert Challenge 
as a reasonable person under all of the circumstances including 
injury to others, the probable seriousness of such injuries, and 
or avoiding the risk." Id., at 258,678 P.2d at 50, quoting 
PLAINIlFf'S ~n,c.~nL'.l';..n,,l."'L!'U FOR SUMMARY 
JUDGMENT--8 e, 
113 N.S. 388, 308 A.2d 528, 534 (1973). The landlord's duty to 
exercise ,","'''V~''1'UJ.''' care in light of all the circumstances extends to his or her 
tenant 01' on the premises with the tenant's consent. Pagelsdorf v. 
Safeco Ins. Co. America, 91 Wis.zd 734, 284 N.W.2d 55, 61 (1973). 
72,749 P.2d at 491 (emphasis added). 
The Idaho , ...... ,..1'Yl'" Court in Stephens v. Stearns cited to cases from other jurisdictions in 
among then Young v. 
tenant of'LaFreniere. 
apartment for a dinner 
Young went to the 
story apartment, to 
had judicially adopted a reasonable care standard for landlords, 
380 Mass. 162,402 N.E. 2d 1045 (1980), and Pagelsdorfv. 
91 Wis. 2d 734, 284 N.W. 2d 55 (1979).3 Stephens, 106 Idaho at 
had facts eerily similar to the facts inJhe present case. Garwacki was a 
ti.:, ~.:. >~. 
's roommate, MasteUo, invifed Young to their second floor 
Mastello went down to his car which was parked near the house. 
''porch,'' which was accessible only from the living room of the second 
Mastello to pick up some groceries. When she placed her hands on. the 
railing and leaned 'fl'>t"'tlllr!:l,.rt the railing gave way, she fell to the ground, and was injured. Young, 
.E. 2d at 1046. Relying on Sargent v. Ross, among other authority, the 
Court held: 
do away with the ancient law that bars a tenant's guest from 
recovering cOIlilPCmSiat1C)fl from a landlord for injuries caused by negligent 
maintenance areas rented to the tenant. Like the other rules based on status~ 
this rule has a whole class of people from raising the overriding issue: 
whether the acted reasonably under the circumstances. The practical 
result of this rule has been to discourage repairs of rented premises. In 
cases like the before us, a landlord with knowledge of a defect has less 
incentive to it. And the tenantl who often has a short-term lease, limited 
funds, and lim experience dealing with such defects, will not be inclined to 
pay for work On a place he will soon be leaving. Thus, the defect roay 
.anlVaC'K1 is attached to the Plaintiffs Memorandum in Opposition to Defendant's Motion in 
VU,,·AA<'A'.5'-1 as Exhibit c. A copy of Pagelsdorfv. Safeco Ins. Co. of America is attached to the $'ilne 
PLAINTIFF'S LYu.:.JlVJ.V'''-'>l' 
JUPGMENT-~9 
an unsuspecting plaintiff finds herself with a lawsuit that care 
v. Safeco Ins. Co. of America, are also similar to the facts in this 
case. In PagelsdorJ; Blattners rented a second story duplex from the Mahnke, who lived in 
the lower unit. There front and back balconies on each unit. Mrs. Blattner asked her o· 
brothers to help her her belongings. They arrived at the premises and asked a neighbor, 
Pagelsdorf, to help some heavy furniture. In the process of hoisting some furniture over 
the rear balcony to the ground, Pagelsdorfleaned against the railing which came loose. 
, and was injured. 91 Wis. 2d at 735,284 N.W. 2d at 56. 
The parties that the extent of Mahnke's duty to Pagelsdorfturn.ed on whether 
..,,,rl+,,,,,,, or licensee. The Supreme Court of Wisconsin disagreed, noting that 
the arguments ~U\JJ"'''''U "the effect on a landowner's common law duty upon transfer of the 
Therefore, if 
an instruction ' 
however, that 
of nonliability 
ordinary care . 
to a lessee." Under the Common law, when property was leased, the 
for injuries to his tenants or their guest~ resulting from defects in the 
exceptions applied, none of which were app~icable to the facts of the 
2d at 739-41, 284 N.W. 2d at 558-59. 
were to follow the traditional rule, Pagelsdorf was not entitled to 
Mahnke owed him a duty of ordinary care. We believe, 
better public policy lies in the abandonment of the general rule 
the adoption of a rule that a landlord is under a duty to exercise 
the maintenance of the premises. 
Relying on ,';f111"<;Fp.YI v. Ross, the New Hampshire case relied on by our Supreme Court in 
Wisconsin Supreme Court held that there was no longer a basis for the 
PLAINTIFF'S J.nL).lVL"J'I'U' ... n ... "',n.,L MOTION FOR 
JUDGMENT--lO 
old COIDlUon law rule f landlord non-liability: '<Whatever justification the rule might once have 
had, there no longer se med to be any reason to except landlords from a general duty of 
exercising ordinary c to prevent foreseeable harm." The Court reasoned: 
One of the basi principles of our tort law is that one is liable for injuries resulting 
from conduct fl· reseeably creating an unreasonable risk to others. Public policy 
limitations on t e application of this principle are shrinking. 
Id. at 742-43,284 N. . 2d at 59-60 (citations omitted), 
Two concrete 1 gal principles can be derived from the foregoing. First, the Stephens v. 
Stearns abrogation of he old rule oflandlord immunity to tenants for dangerous conditions 
\;,' 
existing at the time orb~Jease clearly applies to tenant's guests as well. Second, because tros is 
a case involving prem'ses leased by a landlord to a tenant, the common law distinctions of 
licensee and invitee d not apply based on the holding in Stephens v. Stearns, See Marcher v. 
Butler, 113 Idaho 867,749 P.2d 486 (1988)(ln Stephens v, "Stearns, the Court held that "the 
measure of a landlord; duty is not determined under trespasser-licensee-invitee analysis, but 
rather; 'A landlord mu t act as a reasonable person under all of the circumstange.s including the 
likelihood of injury to rthers, the probable seriousness of such injuries, and the burden of 
reducing or avoiding "e risk'" ) (Bistline, J., concurring). Instead, the jury must detennine as a 
factual matter, whethe Mrs. Marquardt's conduct in maintaining the upper floor flat deck 
without a railing viola ed her duty to Plaintiff to exercise reasonable care in light of all the 
circumstances. 
B. General Duty to Exercise Reasonable Care 
As a general r e, separate and apart from any premises liability considerations, "each 
person has a duty of c e to prevent unreasonable, foreseeable risks of hanri to others." Sharp v. 
w.H. Moore, 118 Id b297, 796 P.2d 506 (Idaho 1990). This was stated by the Court as an 
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additional reason for niling the existence of a duty of care in that premises liability case 
involving a lawsuit by rape victim employee of the tenant against the commercial landlord and 
the security company: 
~'Every person as a general duty to use due or ordinary care not to injure others, 
to avoid injury 0 others by any agency set in operation by him, and to do his 
work, render s ices or use his property as to avoid such injury. [Citations 
omitted.} The egree of care to be exercised must be commensurate with the 
danger or haz d connected with the activity. [Citations omitted.]" . 
ld. at 300, 796 P .2d at 09 (quoting Whitt v. Jarnagin, 91 Idaho 181, 188, 418 P .2d 278, 285 
(1966)). The Court st ted further that "[w]hether the duty attaches is largely a question for the 
trier of fact as to the:D eseeability ofthe risk;' and that "[fJoreseeability is a flexible concept 
..,;.:, 
which varies with the ircurnstances of each case." ld. "Where;tb.e degree of result Qf hann is 
. . 
\. 
great, but preventing i is not difficult, a relatively low degree of foreseeability is required.;' L4. at 
This general d ty of care was also discussed at length in Boots v. Winters, 145 Idaho 389, 
179 PJd 352 (Ct. Ap . 2008), a case relied on by Defendant. In Boots, a child and his mother 
were bitten by a dog a d they asserted various causes of action against the landlord including 
premises liability whi h the court said did not apply since the tenant's dog did not constitute a 
condition, but rather activity, on the premises. In addition, however, the plaintiffs asserted 
that the landlord had general duty to exercise ordinary care. In that regard, the Court of 
Appeals stated: 
Our Supreme ourt has suggested that premises liability is not the exclusive source of 
duties where allandowner is involved. Instead, circumstances may give rise to a general 
duty of care o.J.ed to third parties. As a general principle, every person, in the conduct of 
his or her busi ess, has a duty to exercise ordinary care to prevent unreasonable, 
foreseeable ris S of harm to others-
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Id. at 393, 179 P.3d at 56 (citing Sharp v. W.H Moore~ 118 Idaho at 300, 796 P.2d at 509 
(1990); and Turpen v. Tl"n~77pr7- 133 Idaho 244,247-48, 985 P.2d 669,672-73 (1999). 
stated that in detennining whether such a duty will arise in a particular 
has identified several factors. They include foreseeability ofham1 to 
the plaintiff. the GeQ:re<e of certainty that the Plaintiff suffered injury, the closeness of the 
defendant's conduct and the injury suffered, the moral blame attaching 
to the defendant's "'v~~w.u. ... the policy of preventing future hann, the extent of the burden to the 
defendant and the COll$e~:(Ue:ncl~s to the community of imposing a duty to exercise care with 
resulting liability for VII. ,-,,<.<.., .. and the availability, cost, and prevalence of insurance for the risk 
" 
at 394; 179 P.3d at 357 (citations omitted). The Court in Sharp 
pointed out that the need not be specifically foreseeable. In that case hann that was 
foreseeable if doors left unlocked was theft of property, but the Court said that it is the 
activity-that must be foreseeable, not the specific hann; 
which in that case rape. Sharp, 118 Idaho at 301-02; 796 P.2d at 510~11. 
't-"""~r ... " listed in Boots: 
• In this case we have a second story apartmen~ with. a deck or balcony accessed 
from inside ;;partment by a door, it is foreseeable that a person, particularly a guest of 
a tenant who' less familiar with the premises, may be harmed if the person falls from 
the deck. 
• There is no in this case that the plaintiff suffered injury as a result offalling 
from the and there is a close oonnection between the Defendant's m.aintenance of 'i' 
the deck a railing and Plaintiff's injuries which likely would not have occurred if 




• There is little to the Defendant to install a railing around the deck, and in fact the 
D had money installing a new door during the year prior to P's fall and new 
material f'I"H'<>T1ITlCT 
• There is a of preventing future hann and no real consequences to the community 
of finding the violated a general duty to exercise ordJnary care under the 
circumstances. We encounter tailings on stairs, or elevated platforms, in our community 
all the time. 
is widely available for homeowners including those who rent their 
fact this premises had liability insurance, and the insurer assigned Mr. 
Haman to .u. ..... J''''I~..., the case. That is not an issue for the fact finder, of course, but it is a 
factor for the to consider according to the Supreme Court and the Court of Appeals. 
, 115 Idaho 588; 768 P.2d 1321 (1989), another case relied by 
Defendant; saw the :Su~ore:me Court abolishing the open and obvious danger doctrine as a bar to 
In so doing, the Supreme Court discussed Stephens v. Stearns and the 
rule oflaw ofthe Hampshire case Sargent v. Ross, quoted with approval by the unanimous 
court in Stephens, a landlord was to act as a reasonable person under all of the circumstances 
including the u.J:'o,.'''A'u~U~iU of injury to others, the probable seriousness of such injuries and the 
burden of reducing or 
The Harrison noted that "likelihood of injury to others" is the equivalent of 
foreseeability. .5U.,u/-........ A) ) the Harrison court went on to quote the concurring opinion in 
, supra, two concurring justices recognized the applicability 




· court's reliance upon the traditional law pertaining to 
invitees was misplaced. The test is one of reasonablenes.s under all 
the circ stances, not one of hidden or obvious dangers, or 
excepti : ns to the traditional general rule of non-liability for 
landlorJS' As Fe have said before, there is no justification for the 
general cloak of common law immunity for landlords. 
Id. at 593-94,768 P.2 at 1326-27 (quoting Marcher v. Butler,J 13 Idaho at 872, 749 P.2d at 491 
(Bistline and Huntley, JJl; specially concurring)). 
Of course that uote is part of the paragraph in the concurring opinion in Marcher that 
began: 
reasonable car in light of all the circumstances extends to his or her tenant or . 
anyone on the remises with the tenant's consent. 
In Stephens v. ' teams, supra, we held that the measure of a la:.tldlord's dUty to its 
tenant is not d termined under trespasser, licensee, invitee analysis, but rather, "A 
landlord must ct as a reasonable person under all of the circumstances including 
the likelihood f injury to others, the probable seriousness of such injuries, and 
the burden Of~fdUcing or avoiding the risk:; The landlord's duty to exercise 
Marcher, 113 Idaho a 872, 749 P.2d at 491 (Bistline and Huntley, JJl, specially concurring) 
(citations omitted). 
This role first ounced in Stephens is essentially the same as the general duty to 
exercise ordinary car a duty to act reasonably under the circumstances including the 
likelihood of injury to others, the probable seriousness of such injuries and the burden of 
reducing or avoiding he risk. 
To be clem:, P aintitrs position is not that the entrants-on-the-land distinctions of invitee, 
licensee and trespass r is dead; Plaintiffs position is that Stephens v. Stearns changed things 
with respect to rented p~emises and not only the liability of a landlord to a tenant but also the 
relationship of a land ord to a guest of a tenant. This is so not because the Stephens case 
. involved a guest; it d not, but because the Supreme Court in Stephens adopted the modem 
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trend in the United Sta es and relied on cases from other jurisdictions such as Sargent, Garwacki 
and Pagelsdorf that di involve guests of tenants. 
In addition, the Court has specifically extended the Stephens nlle to employees of tenant, 
not because they are i itees of the tenant, but because the Court noted that employees will 
encounter known dang rs to keep their jobs; therefore, a reasonable care standard on the part of 
the lessor or landlord ~ould apply. 
This rule shoul& and does apply to guests, as ~:;1, ~ho may not realiz~Jp,ere is a ~anger. I ',,,':- , 
The point i~ that there 1S not a good policy reason for the Stephens rule to apply to tenants and 
employees of tenants, tut not to guests of tenants. As the Court in Young v. Garwacki noted, 
The practical rLult of this archaic rule has been to discourage repairs of rented 
premises. In cqses like the one before us, a landlord with knowledge of a defect 
has less incentt~e to repair it. And the tenant, who often has a short-term lease, 
limited funds, td limited experience dealing with such defects, will not be 
inclined to pay or expensive work on a place he will soon be leaving. Thus, the 
defect may go 1!lIlfepaired until an unsuspecting plaintiff finds herself with a 
lawsuit that cat could have prevented. .; 
380 Mass. at 168-69, 02 N.B. 2d at 1049 (emphasis added), 
In addition, as et forth above, the concurring opinion in Marcher recognized that the 
Stephens rule applied b those on the premises with the tenant's pennission and the majority 
opinion in Harrison re ognized Marcher's concurring opinion as a valid comment on the 
Stephens opinion. 
II. THERE WERE NO WARNINGS 
Under the old' vitee-licensee dichotomy, there was no warning. :Mrs. Marquardt did 
not waro Plaintiff that ~he deck lacked a railing; Bryan Winkelman, the tenant did not vvarn her, 
or at Ie .. , before he ted his story (and 'hen changed it back), he said that he did not warn 
her. There was not a r or danger sign posted in the premises, 
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Defendant c1ait s that only the tenant would have that duty to warn, but that is not 
correct. In this case th Defendant had the duty to maintain the prem.ises, not Mr. Winkelman. 
And whether the Mrs. arquardt or Mr. Winkelman or both had some fault is for the j~y to 
decide. The landlord' duty to maintain the premises is evidenced by her actuaI.Iilainfei)ill1ce; 
replacing the door ope ing onto the deck at issue during the year prior to the fall and replacing 
the material covering t e floor of the deck emanating from the upper story apartment. 
Defendant cJot rest on an open and obvious dangedis a bar to Plaintiff s recov~ry 
because it is a defense rat Harrison v. Taylor fully and finally diiaway with it. In addition, this 
is an area where Plaintiff'S expert's testimony comes in: we encounter handrailings and safety 
railings in our enViroJent all the tin:~' ~e expect them on stairs, eV~~just a few stairs, on . 
elevated platforms, an we do not look fat them, because we are condItioned to know that they . 
are there. This is JOenbnGill'S expertis~ as a human factors engineer-what w~ ehc~unter in our, 
; h. 
environment ~~how e make our environment safer. Exhibit 2 to Deposition of Jaellen Gill; 
4l-,., 
It is important n this case to emphasize the obvious. And that is that the balcony or deck 
or patio (as Mrs. Marq ardt referred to it in the lease agreement) from which Twylla Robinson 
fell did not have a raili g around it. It is important to note that in the cases the Stephens Court 
relied On such as Page sdorf and Young, there were railings, but the railings were defective; they .. 
were worn out and ro n, and thus failed. Railings are necessary to protect people from falls 
from heights, and notj st sober, able bodied, graceful people, but all people. 
CONCLUSION 
First, the law ,at applies to the facts of this case is not the invitee-licensee-trespasser 
analysis because this case involves an injury that occurred as a result of a defective condition on 
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leased premises. Acco dingly, reasonable care under the circumstances is the premises liability 
standard that applies. econd, apart from a premises liability analysis, the Defendant in this case 
had a general duty to Jercise reasonable oare to avoid exposing Plaintiff to a foreseeable and 
unreasonable risk ofh 
Third, even if e traditional entrants on the land distinctions apply, this motion must be 
denied because issues If fact concerning whether there was a warning, who had a duty to warn, 
and whether the landlo d or the tenant Of both had a duty to maintain and repair the premises 
preclude a ruling in D fendant's favor. 
DATED this,.L #-day of January. 2013. 
JAMES, VERNON & WEEKS,P.A. 
HIA K.C. MEYER 
eys for Plaintiff 
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CERTIFICATE OF SERVICE 
I HEREBY C IRTIFY that on the ~Of January, ~OJ3, I caused to be served a true 
and correct copy Ofth, foregoing by the method indicated below, and addressed to counsel of 
record as follows: I 
Michael Haman ~ by U.S. Mail 
923 N. 3rd Street Kby facsimile 
Coeur d'Alene, Idaho 83814 _ by overnight service: 
Facsimile: (208) 676- 683 
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JAMES) VERNON & WEEKS, P.A. 
Attorneys at Law 
1626 Lincoln Way 
Coem d'Alene, ID 3814 
Telephone: (208) 6 7-0683 
Facsimile: (208) 66 ~1684 
Cynthia K. C. Mey r, 1SB No. 6935 
!3 -4 Pil 4: 14 
BY: Q 9:?f? .OEPUn 
CT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
F IDAHO, IN AND FOR THE COUNTY OF BENEW AH 
Plaintiff, 
vs. 
CONNIE MUELL R AS PERSONAL 





COUNTY OF KO ) 
CASE NO. CV 11-252 
AFFIDAVIT OF CYNTHIA K.C. MEYER 
IN OPPOSITION TO DEFENDANT'S 
MOTION FOR SUMMARY JUDGMENT 
CYNTHIA K.C. MEYER, being first duly sworn on oath, hereby deposes and 
states as follows: 
ttorney of record for the Plaintiff, Twylla Robinson; in this case., .. , 
2. Attache hereto as Exhibit A is a true and correct copy of excerpts of the 
3. Attache hereto as Exhibit B is a true and correct copy of excerpts of the 
~ 
Deposition of Co ie Mueller. 
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hereto as Exhibit C is a true and correct copy of excerpts of the 
Deposition ofEdw d Pool. 
5. Attach d hereto as Exhibit D is a true and correct copy of excerpts of the 
Deposition of Bry Winkelman. 
6. Attach \:i hereto as Exhibit E is a true and correct copy of Bryan Winkelman's 
lease agreement. 
7. Attach d hereto as Exhibti F is a true and correct copy of Bryan Winkelman's 
recorded statement aken on October 6; 2009. 
8. Attachd hereto as Exhibit G is a true and correct copy of Exhibit 2 to laellen 
Gill's Deposition. 
DATED thl .L/I'-day of January, 2013. 
KC, Meyer 
ED AND SWORN TO before me this ((1 day of January, 2013" 
,f .-'-
~~k~ 
Natary PuBlic far Idaho 
Residing at: kct!;:.f=~ tl..~t;-­
Commission expires: '? /'7- 8Li l' r 7 
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Page 90 I 
1 Q. "BlYan went do nstail"$ to his car to !;let 1 
Page 92' 
Q. There Is a street light right outside on 
2 his cigarettes"? 2 the corner there. 
3 A. Yes. 3 A. Yes. 
4 Q. But you didn't 0 downstairs with him? 4 Q, And that light was on? 
5 A. No. 5 A. Yes. 
6 Q. SO you were sa ins, Oh, he Is basically G Q. When you went back inside the house to 
7 -- "Hey, oh, I will go get the cigarettesr I will be 7 talk and sat on the couch and he left the door open 
8 right back"? 
9 A. Because I had ine. 
10 Q. Oh, okay, you a ready had your 
11 cigarettes'? 
12 A. r had mine, yes ne left his In his rig. 
13 Q. Had you smoke while you were at his 
14 house but before he we t to get his Cigarettes? 
15 A. No. 
16 Q. When the two 0 you arrived to his unit 
'3..7 did he tum on the lights 





A. Yeah. I mean it wasn't --
Q. You could see a und'? 
A. I don't think it as this bright. If r 
23 remember right it was ore dimmerr but I think thiS 
8 to get fresh air --
9 A. Sure. 
10 Q. It was a warm day, or night? 
11 A. No, It was chilly but--
12 Q. R.egardless, he left the door open? 
13 A. Yes. 
14 Q. Did the light from the residence 
15 illuminate the deck? 
16 A. No. 
17 Q. The light from the street lamp partially 
18 >; illuminated the deck? 





f~ Q. Was it a full mOQn? 
A. Yeah, it was beautiful. 
Q. The stars at night! /;1$ the song goes. 
23 A. Yeah, r know, right? 
24 had a couple of lamps, y u knowr in it, I don't 24 Q. When you went out 01"1 the deck with Bryan 


























Q. Contact 91asses anything like that? 
A. lust reading gla s~s. 
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Q. Do you wear COlrective lenses? 
A. No. 
Q. It was bright enough in BlYsn's unit that 
you could make out thin s clearly? 
A. Absolutely, Oh, yest a,bsolutely. 
Q. And then at so e point did he open up the 
doot to'the balcony to Ie fresh air in? 
A. As soon as we 9 t there/ yes. 
Q. And then of cou se you said you and he 
walked out on the b;;JlI;:o y, then went back inside and 
sat on the couch to talk? 
A. Yes. 
Q. When you went ut to the balcony with 
Bryan and then came be k in, did you observe there 
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1 i3bout the condition of the deck or the railings or 
2. absence of railings? 
3 A. No. 
4 Q. When you went and sat down on the couch 
5 could you see the deck from where you were seated? 
6 A. Oh, yes. 
7 Q. Is it a small unit? . 
8, A. Yes. 
9 Q. SO you were sitting on the couch. Did 
10 yoU have like a IV in front of you, or something 
11 like that? 
12 A. A coffee table. No, I don't know if it 




Q. If you can, why don't you just sort of 
draw like the layout of his unit and where the couch 
waS nO railing on the barny? 17 is and where the door to get into the unit is and 
A. No. 18 where the deck door is. 
Q. You were there. 19 A. Okay, 
A. Yes. 20 Q. If you remember. 
Q. How could you ot observe there was no 21 A. Okay, I kind of remember. Okay. 
railing? 22 So we went upstairs. So this is the 
A. Well, it's not so ethin!;) I really looked 23 stairs, say. Then you have to go through this door. 
for. I mean} r didn't, "H Y, there is tailing. It I 24 Then he had to unlock this doorl thj~ef1~to his 
meanr it is not someth;n I really thought about. 25 apartment. 
ROBINSON TWYLLA E:~~IBIT 












































I Page 981 
Q_ Did you know bbfore you tripped that 
Page 100 
there were no railings? 
A. I never re~lIy t ought about It. 
Q. When you tripp d you started falling to 
your right. Would it be Iso fair to say that 
tripping is the equjyalen of losing your balance? 
A. No, I tripped ov r something, because my 
foot did not move. I mJan I felt me tripping over 
something. I 
Q. And then did y~U Icmd on your right side? 
When you tripped and f II did you land on the deck 
and roll off the deck? 
roof. To my knowledge 
1 was -- because the la thin~ I remember was I 
turned and I felt the me I roof, I could feel that 
and I could feel it wet. ell, St. Maries and dew 
in September, it is dew, and I know that. But I 
could feel the wet and I could feel sliding, and 
then I blacked out. 
I don't rememb r froin that point where I 
was i:lt, what I was doin' , how I fell. r don't 
remember. I just reme ber feeling the metal roof, I 
remember sliding, I re ember feeling the wet, and 
then dark. 
Q. Did you slide fe t fj~st off or the --
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A. I don't rememb r. 
Q. Do you rememrer how you landed? Did you 
I:~nd on your right side f et first, anything? Do 
you remember? • 
A. My top body, X emember that was on the ,-
metal. So I don't know f It was "II of my body or 
part, I don't remember. I just remember -- all as I 
remember is turning m self when I tripped, trying to 
catch my ba\"nce and c tch myself. 
Q. Turning to you right? 
A. Right. I reme ber feeling the met"l roof 
and goingr Maybe I coul Sit, I remember thinking 
that, and then the wetn S5 of it. And then I was 
sliding and I couldn't ~.~ecause I tried •• I 
remember trying to gra p my fingers to try and stop 
myself, and I just kept ·oing. I just remember I 






the balcony asking me what am I doing down there. 
Q. Did you respond to him? 
A. r said, "I felt. ,. 
Q. Then what did he do next? 
A. He goes, "Ohl my goodness, oh, my 
6 goodness." Then he came back around, so he must--
7 you know, he walked down the stairs! I am assuming, 
8 (:lnd walked around and came to me, wiped the dirt out 
9 of my mouth, kept holding me and p<:Itting my head, 
10 "Are you okay?" It drove me nutsr I'm sorry, it 
11 didr It drove me nuts patting my head. Sorry. 
12 Q. That's all right. 
13 A. Anyway, and then I don't know, some time 
14 later, I don't know how long later, I saldr "Bring 
15 your car around, let's see if we can get me in," 
16 because I said, "I need to go to the hospital," 
17 Q. ~ went to show you .- I have fou r-
18 pictures here. r want you to take a look at those. 
19 A. Okay. 
20 Q. The first picture that I will mark as No. 
21 3, does that depict a view of what we are r;:alling a 
22 deck or balcony? 
23 A. Yes. 
24 Q. The second picture, is this the doorway 



















Q.. The third picture is also a picture of 
the doorway leading out to the balcony? 
A. Yes . 
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Q. In looking at that pictllre does it help 
refresh your memory of what occurred when you 
!I! 
tripped-and sort of how your body moved? 
A. Well, yes, just because seeing this _K I 
mean I know that this Is -- coming out of here I 
felt like I needed to try to sit right here to stop 
myself from falling any more, or catch myself. 
Q. Did you in fact sit on this angle part of 
the roof? 
A. I don't remember if I did or not, if I 
got that. far. I don't remember that, I just -- and 
I don't know why, but 1 remember -- ails I remember 
is feeling sliding, I remember turning myself to try 
18 just remembe.r black,s elng black in front of me. I 18 to go this way. 
19 don't remember i:mythi 9 else. I don't remember 19 Q. Towi:lrd the roof? 
20 hitting the the ground, don't remember falling, I 20 A. Toward the roof to catch myself. And I 
21 don't remember none 0 it. And then I remember 21 remember feeling the wetness and the metal roofing 
22 waking up to spitting 0 t dirt out of my mouth ~nd 22 and sliding. I don't know if I was sitting and 
23 then catching my breat , bec:ause I got the wind 23 sliding, I don't know if I was downward and sliding, 
24 knocked out of me, and then my left side was 24 I couldn't be accurate. 
25 hurting. And then I 10011.:/ ed up and Bryan is up on 2S Q. And does this picture show the ground 












expertise or knowledge in buHding codes or building 
inspections? 
A. No. 
Q. Have you pers, nally filed for bankruptcy 
since September 6th, 2 09? 
A. No. 




























A. I don't know e actly whenr it was ~~ I 
. don't know exactly whe . I called a friend -- Fred 
Gabourier a lawyer out if Coeur d'Alene, okay, he Is 
the one that adVised m and sent me to these guys. 
r hQd talked to him. H is the one that did my 
divorce, and so hlm an I were talking about this 
accident, and her as a fiend, advised me to maybe 
go and talk to these gu s, because to his .- anyway. 
Q. Do you know - r'm sorry? 
A. Go ahead. 
Q. I'm just trying 0 get all idea, did you 
talk with Ha:zel Marquar t more than once'? 
A. Just one time. 
Q. And when was hat? 
A. RIght after Fre told me to go talk to 


















1 Insurance company was. ,So I fOl!Od out hJ"lr name and 1 
2 number aod called her a d asked r you knoWr who :- 2 
3 told her who I was and sked who her insurance 3 
4 company was. 4 
5 Q. And did she tell OU? 5 
6 A. No. 5 
7 Q. Did you talk ab ut anything other than 7 
8 who is the insurance co pany? 8 
9 A. ~~ 9 
1D Q. What? 10 
11 A. When I got her 'n the -- it was just a 11 
12 12 
13 that I was there. She h d stated .- she had asked 13 
14 me why I was even on t e balcony. I said bt;!cause 14 
15 aryan had Informed mer but that that's where you 15 
16 want people to go and S okel you wasn't allowed to 16 





Q. What did she sa in response to that? 
A. "WeH, you were rinking and you weren't 
21 even supposed to be out there anyway." 
22 Q. What did you sa in response to that? 
23 A. r saidr "Ma'amr at's what Bryan said 











A. She goes, "You knowr I have been here for 
over 30 years, I am 80 something years oldr 1 have 
caused no problems and I don't want no problems." 
I saidr "Ma'am r am not here to cause you 
no problems either at all." 
Q. Anything else? 
A. She said that she h?d to get a hold of 
her daughter because she is a beneficiary and have 
her get back with me. 
Q. Anything else said between you Clnd Hazel? 
A. No. 
Q. And 'did you ever talk with Connie 
Eberhart? 
A. No. 
Q. And this conversation with Hazel was one 
time? 
A. Yes. 
Q. And was it in 2009/ 20107 I'm trying to 
get an idea when this occurred. 
A. Probably 2010. 
Q. Early patt, middle/ late? 
A. L.ater, r would think. Middle, prob<:'lbly, 
because I was still -- I was in my walker. I am 
assuming that. , 
MR. HAMAN: I have no further questions. 
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MS. MEYER; I have i;I couple of follow up, 
then I will be done. 
EXAMINATION 
QUESTIONS BY MS. MEYER: 
Q. Mr. Haman was aSking you about whether 
all the bills are paid from your medical charges. 
Now, you mentioned that the KMC bill is subject to a 
lawsuit? 
A. Yes. 
Q. Does that cause you worry? 
A. Ohr yes. 
Q. Stress? 
A. Absolutely. 
Q. Do you know how much of that bill you 
have left to pay? 
A. I don't know offhand where I am at. 
Q. Do you pay on It regularly? 
A. Yesr I have been since the beginning. 
Q. And they stiU sued YOU! 
A. Yes. 
Q. What is keeping you from having the rod 
in your right femur removed? 
A. Money, I am getting sued for my other 
medical billr I can't afford no more right'now. I 
need get these paid first so some ~~ 2S Q. DId she say anY1hing in follow up? 
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mother was absolut Iy paranoid. So the doorway to h~r' 
house came in Wlthiust a screen door. And I had 
Mr. Julian come in nd'put a permanent deor there with 
pennanent window next so It couid be locked up. ' 
Q. Okay. SOli ere those windows and doors en the 
lower level of the home, then? 
A. Yes. 
Q. Was :lny of the work that's represented by the 
invoice, EXhibit 2 done on the upstairs apartment? 
A, Nothing. 
Q. Whose han liwriting is on Exhibit 2 indll';atlng 
"paycheck numb r 20(l1"? 
A. Mine. 
Q. And did yo writ!! the check? 
A. Yes, 
Q. Were you t elping out your mom witb ~ 
A. Yes. 
Q. -~ that 50tl of thing then? 
A. After my fat er passed. 
Q. When did ~our father pass? 
A. He passed, It was five years ago. So he 
passed In-
Q. l006? 2 7? 
A. 'S? 7?' 
Q. All right. urn to Exhibit 3, if you WOUld, 
... PagE! 27 
plea:;;e. NOW, are you .- this appears to be al'l InvoIce 
dated 10/24/2008 from Tl's Handy Work. 
A. Uh-huh. 
Q. Do YOII kno,,", what the EXhibit 3 Invoice 
represents? 
A. Yes. 
Q. What;$ it? 
A. He put In <I ~ liferent door upstairs b=uSta the 
door was very old, leaked (;old air, aJlld then he put (!I 
vinyl window dOW~lrs In tile klb:hftll area -
Q. Okay. 
A. - because e window was bad, "nd so I felt 
that we should put [new window In there. 
,. Q. Okjlf. 
A. BUt he just p a different, more of an 
insulated door so It ~Ol.!ldn·t be so wit:! Up!:talrs. 
Q. Okay. I 
A. Tlle door wG~ very old. 














page 2~ ~ 
Po l'rn not sure what he means by that. 
Q. Okay. 
A. M<lybe it's the trim th<lt he USed to go around 
the door. 
Q, sure. 
A. BaslcallYr if you look down, it just says "one 
~pedal order exterior door" because it had to be 
5pel;i~!I ordered bec:<luse the house Is old. 
Q. Okay. And i5 that the door that wa~ placed 
up&talrs/ the ~peclal order exterior door? 
A, Yes. 1 Imagine tile doots and the trim was 
probably the trim around the window and !:rim around the 
door, r imagine. 









15 work that's repr~nted by Exhibit 3 or the work that's ~ 












obtained to have that wo'* done? 
MR. HAMAN: objection. It's wntention, 
assuming building pennltS w~re necessary, 
MS. MEYER: Weij, It doesn't assume that. I'm 
simply $1'19 If It was c.fone, 
THE WITNESS: I ~ 
MR. HAMAN: :U;'s a contention to the question. 
BY MS. MeYER: ~ 
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MR. HAMAN: If you know. 
THE WITNESS: I don't know. 
BY MS, MEYER: 
Q. Okay. Now, you ordered the work done in Ute 
2008 work; tight? 







7 Q, Okay. Was it you, Connie, who asked - who Is ~ 













A. Thomas Jarvi. 1 
Q. Okay. Did you ask him to come out and do the I:,' 
work? 
A. Yes. , 
J Q. And you dDn't know/ one way or the other/ 
whether a building permit was obtained? 
And you don't have to. I'm just wondering. 
A. I think. if Mr. ;Jarvi would have thought onl< 
would have been, then he would have gotten one. 
Q. Okay. 
A. But, to my knowledge, he would have It on there 







A. The one lea inn out to the deck. 21 Q. All right. ~ 
" $ 
Q, . Okay. NOli, tn!:;; invoice, exhibit No.3, If I'm 2:;: A, But I think, because It's just replacing, it's ~ 
.2 J raadlng it right. i Indlc:ate::o on quantity 8;5 on doorS 23 not dOing OInythlng new, I do not believe - I do not ~ 
.2 4. <lnd trim lind win ~OW. Were there eight and II half dQQ)"S .2 4 know for sure, but I do not believe 50. ¥. 
25 andwindowstha wereinstlllledatth<lttiltle? 25 Q. Okay_ Good enough. ~ 
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really purged any of them because some of them weren't 
showIng up very good until we put my notebook down to 











20 Q. Okay. I 
inch. 
the height above the outside 
There's a slope for drainage. 
or a $traight edt;je on the top 






Q. Okay. Any other findings of note that YOlU 
m<lde when you Inspected the premises? 
A. Well, you asked me about the deck. It was 
138 Inches wide and 90 and 3/4 inches deep from the 
door out to the edge. 
10 Q, SO about seven and a half'feet is my math. 
11 Close? 
12 A. Yeah, I think so. Yeah. I remember 
13 multiplying it out. It W$S about 78 square feet. 
1 ~ Q. Okay. Any other findings? I'm sorry. 
15 A. No, I say It's just under 12 feet wide and 
16 just under B feet deep. 
17 Q. Okay. Any other findings Qf not!!!? 
1 a A. No. A lot of obseMtlons, but n\>):hing 
19 documented. 
2 0 Q. Okay. Did you note any kind of a porch light 
21 Were there different 21 or a light near the door to that outer roof area? 
22 alon9 the inside edge ofthe 22 A. I didn't. I don't know if it would show up In 
my photo9raphs or not: 1 didn't •• I Wasn't 
specifically looking for one. so I can't answer your 
Question. The answer is, I didn't notice one. 
23 threshold? ,2 3 








one, but you weren't looking 
6 Q. unc'e~~l1ld completely, Okay. 
7 Going ~- let':; taJlkla.bOlIt your opinions with respect to 
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1 Q, Okay. 
2 A. - which the US went to in 2000. 
3 Q. Okay. Now, what Is your opinion with respect 
4 to whether a Uniform Building COdel an International 
5 Building Code or an lnl:ematlonal Residenti,d Coda 
6 applied In this case? 
7 A. They don't. 
e Q. Okiily. And they don't because why? a 
9 there iii code In affect at 9 A. Well, the house was built In 1915. Th@re were 
no codes then. It was remodeled In '52 when the 10 R<\llin!lon's fan on September 6, 2009? 10 
11 A. 6enewah 
12 but It didn't apply 
13 Q. Okay. And 
14 
15 r- I don't know if they 
16 
17 








don't know if Benewah County 
11 beCirooms were put up in the attie, and there were no 
12 code; in effect then. 
13 The only thinS we have is an inspection report 
14 from the building department, and $0 all that work 
15 predated the option of any codes, and the bunding has 
16 not been subject - or subject to any renovations that 
17 would require code application ~inl:e then. 
18 Q. Okay. Now, your $Ollree of Information for 








A. I think that both from the building department 
when we called them and from Connie Mueller. Let'!; S@e 
If I can find that property Information. Teresea put 
this dQ(;ul'l1ent together that 1915 the house was 
constructed; SOUI'C:S, Improvement Survey Recore!. 
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1 down trJ get your !lum, did you Sfl'l 1 6th,2009? 
2 2 A. It was dear. 
Q. warm? 3 i don't; think she 3 
~ That I can remember. I 4 A. Yeah. 
5 a Q. And do you recall what the moon was like that 
night? 6 her smolring at the b",r or 6 
7 anyl;hing? 7 A. If I remember right - Let's see. I'm not sure 
if it W<iS up or not. I don't rememb@r. B A. Not that I , 1'10. ';' a 
9 Q. bid you go liJefore you went downstairs to get 9 Q. Now, yOIl mention that you told TWyJla not to go 
out on the balcony bec:aU$B there wasn't: any deck 
railing. Why did you tell her that'? 
lO your gum, did you out onto tin;! balcony with her? 10 
11 A. No. 11 
12 Q. YOIl just 12 A. Bet;Oluse 1 didn't want her to fall off. That's 
why I opened the door, but I told her •• I. said there 
was no deck: railing eraund there. I didn't want her to 
13 13 












bern(a that; but there was 
at the time. And when I opened 
nml'li~round there." 
light over here that you can 
and then all the POt/Oltdi 
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1 much ~e,dt's open. so when. you 
2 can see the deck: Itself, the 
3 know, that I've marked out here. 
.;1 they have a light out here. 
a 
6 the ho~e. It's on 
7 here. I'll just 
a Q. All right. 
9 
10 
11 tell us what Is and what It Is about Potlatch 
;1,2 lighting. 
13 -. Well, it would be almost 
14 say a mile and a half away from 
1a ridge, they have aU their lighting 










the: house, from a distance. 
the weather on September Sth :snd 
15 walk out and actually not know that it WOl$l'l't there. 
1 Ei And she would falloff. So I just warned her before I 
17 went down to go get my gum In my car. 
1 a Q. SO you went down and got your gum. 
19 Well, adUillly, leI: me back up lIgaln. When you 
20 got to youupl'Irtment you did mention that you nilla.it._I' 
23. drink? 
22 A. Yes. Yeah. I made one. I made on!! for both 
23 of uS. 
24 Q. A MacNaughton's and waterfor Twylla ilswell? 
25 A. I think she had pop In hers, 00101, yeah, 
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l. because r had some Coke there. 
2 '1. Before you went down and got your gum did you 
S con5ume your entire drink? 
4 A, No • 
S Q. H;'Id Twylla com·itln\e~,~8r entire drink? 
6 A. No. ".'. 
i Q, s; ~ou went down. YOI.! got ,<lur gum. You found 
8 your gum In your air? 
9 A. Um-hmm. 
:t 0 Q. Whare do you park your car in relation to the 
H ~irs to your apartment? 
J.2 A. Out back here !;bare Is - Well, there Is a 
;1,3 drlvew"y that goes through here just by the light. And 
1 ~ l parked up r.ll'ldemeath the tress like right here. Arld 
15 It's not like parklng, but I (;<In back my car in here and 
16 .lust park. 
17 Q. Po you want to ;illSt mark P for pl'Irking? 








Q. Very $IQud. And so Whilt hillJpened when you 'Went 
back to ttle apartment? 
A. After I ",me out to get my gum? 
Q. Urn·hmm. 
A. 1 wasn't gone for probably nO more than a 
minute, and I walked back up the stairs. And when I 
came upstairs, I looked around the ap,utment; and I 
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apartment, becaus~ I gave them the address. Then I went 
down the driveway 'cause when they went down the 
driveway, down be ow on COttonwood Drive, I wasn't sure 
If they knew how t get up to the property. So I walked 
down and, you knt!N, W,wed them down, to corne LIP the 
dnveway. 
Q. "They" be~. 9 the kids or the ambulance? 
A. The !dds, ye h. 
Q. Theyamv d In i'I c;:ar, then? 
A. Yes; I belle e so, yeah. 
(exhibit 2 ~ rk.ed for identification.) 
MS. MEYER: Q. Okay. Let me -- let me show 
you what's been m rlced as exhibit 2. And It's just a 
senes of Photogra~S' and rve got them marked 2-A, 
2-8, so forth. And ours Will be the original. But 
they're all marked ·th stickers. 
Tell us whatr.e're looking at In exhIbit 2-A. 
A. This is the" Well, this would actually be the 























A. You know; the regular roofing material, yeah. 
It was kind of like that, but It was more flal:i and It 
had been tarred down. Well, it leaked and went down 
below In her apartment, 50 she had a contractor come out 
and tear it out and put a rubber roof there. 
Q. Are you talking about just the part that would I 
be, say, the floor 01' that deck or balcony area? 
A. Yeah. It's just the floor, yeah. 
Q. SO the other roofing material that we see: Is 
that: a metal roof, that green part:? 
A. Yes. 
Q. That wasn't c::hanged? 
A. No. 
Q. And does this photograph, to the best of your 
ability to tell, does this show that rubber material? 
A. Yes. You can see it rLlnnin9 on the: very 
outside, the black part there. They brought It out and 
then curled It underneath and then attached it into some 
kind of facIng across there. Yeah. 







21 A. Yeah. .'Zl show:> more of a c;:loseup. ~ 
22 Q. Doeslt-- 22 A. Yeah. J 
" 23 A. Lookatthe~lndows. 2:g 0;:-' Q. okay. £ 
24 Q. Pardon mJ? 24 A. That's it. i 
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you look. at It from 'I he e$!st to west, this would be the 1 that you've been talking about? ~ 
tront of the home. 2 A. Yeah. Yeah. It's something new they came out ~ 
Q. Okay. So are we looking at the east wall of 3 with. ~ 
the home, then? 
A. Yes. 
Q. And we I:a fJ see your apartment up above --
A Yes. 
Q. -- right? 
And the dOrr thaI: -. On the upper level the 
door that we cal see: Is this the door that you 
mentioned that ou opened because II: was hot? 
A. Yes. 
Q. And the w ndow that's next to It--
A. Yes. .. 
Q. - you mer tloned. 
We can see that kind of balcony area? 
A. Right, that ( uts down off the roof there. 
Q. Now, you roentionad II couple of times _. and I 
dIdn't: follow up ivith you on this -- that there was 
rubber roofing? 
A. Yeah. The fof had leaked prior, before us. I 
can't remember w~en it was replaced. But Hazel had a 
contractor corne oJt. and they peeled the old roof off. 
It was like compos tion, just like some homes have. 




















-Q. All right. Now; we took Connie Mueller's i 
deposition several months ago, and she mentioned 
replacing the door --
A. Yes. 
Q. -- in your apartment. 
Is that the door that we are looking al: with 
the window? 
A. Yes. 
Q. That's exhibit 2-8 stili, What was the door 
like before? 
A. Before that door, it had a screen with rlmother 
latch; and the screen was all ripped out. And then it 
had another door that was on the inside. 
Q. The inside of the $treen? 
A. Yeah. So you had to open that, then open up 
the screen. And It got replaced. 
Q. Why wi1l$ it replaced? 
A. I told her, I said "At times I like to open up 
the door and get fresh air." Where the cild screen was 

















" 24 times. Just not too long after they replaced the roof, !i 
25 they put a new door in. ~ 
........ ~."' ... ~Ai,.,,""~ ............ ~~ .. ,~~, .. m~~~ ..... """""""""""""",~"")o;o' ........ ----.~ ...... ,~ .. ~ 
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Q. Let me just ~ather my thoughts here. 
After Twylla's fiJI! did you ever talk to Mrs. 
Marquardt about ta fall? 
A. Yeah. r - At~the time thillt the incident 
happened, ,tnd I fig red - you know - when the 
ambulance showed p and everything wlttl all the nghts 
- They didn't howe ny siren; just fights. 1 figured 
It would have woke @l' up. But her bedroom was on the 
OPPOSite side of the rouse here. I"ll!'!r bedroom Is on my 
$talrway side, which WQuld be on this side here, on the 
stairway. And light ere - Well, this is my upstairs. 
But just down below here by the stairway, her bedroom 
sits on this side of tt e house. ihat woulcl be the west 
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Wen, that would h ave been -- Well, see, that was 
Saturday night, Ii ht? So it would have been Sunday. 
Would It have bee rI Sunday? Saturday. No. Actually, It 
was Sunday. I'm ~rry. Excuse me. That WaS Sunday, 
yeah; Sunday mo ning, yeah. Getting my days mixed up. 
Q, It's easy 0 do. 
What cU. f teO M'" No .. ......, 
A. I told her at I met a gal in town the night 
before, and we ca e home; and we BS'd and had a drink 
and stuff. And I ~Id her what happened. I had to go 
bael< out to me at , came back, and she had slipped and 
fell off the roof. ren I explained to her that we had 
an ambulance tha come out to pick her up and take her 
to the hospital. 1i en 1 told her I went In to visit her 
to see how she w, IS doing. 
I didn't talk to her mom much, out her kids 
were there. I just let her know that ~ When 1 came 
back home that morning, It was around probably 6:30, 
seven o'clock, by tne time I had arrtved home. And I 
waited for probab y another hour and ~. figuring she'd 
be up. Then I we ~t and knocked on her door and she 
answered. So I \'1 ent in and explained to her what 
happened. 
Q, What did she say? 
A. She - Flrsl she.said -- She said ''Who fen off 
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I said, well, I had brought a gal home that ~ 
night; and she had slipped and fell off the roof and I', 
landed on the ground. I told her HI thInk she broke her 
leg." That's what I told her. I wasn't sure what her 
injury was at the time.. And then I explained to her ~ 
what had happened and - Yeah. She was upset a little i 
bit, y s., 
Q. What led you to believe that she was upset? 
A. Wetl, just because of the fact that -- you know 
-- she had fallen off the roof, you knowi and I think 
she understands how high off the ground it is, you know, 
Page 
incident? 
A. Nope. r just talked to her about - She said 
som@thlng about - She had a deposition that she said 
she had to go to. And I said ·Yea!;"; l said "I may have 
Q. Did you understand that: the statement Will~ 
recorded? 
A. Yes. 
Q. Have you ever seen a transC\ipt: of the 
sbltemlillllt? 
A. No. 
Q. At the time you gave the $tatement was It your 
intent to give truthful answers to the question:> thl1t 
you were asked? 
A, Yes. 
Q. Did you answer the questions truthfully? 
A. As best as possible, yes, 
Q. Do you reC<'l11 being asked any question:; by Mr. 
Trent that you didn't unde~nd? 
A. Not that l remember. 
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1 that you were .;It Hazel 1 correc:t7 
2 Marquardt's place until about :1.0:30 that 2 A. Not that I can remember. 
:; evening, 3 MS. MEYeR: Give me just Il moment. 
4 A. Yeah. If! right I think I left 4 111at's all I have for now. 
5 sometime there to baCK out to the house for 5 
b something, If I tight. Then I came back to 6 EXAMINATION BY MR. HAMAN: 
7 town. 7 Q. Bryan, my name's Mike Haman. I'm just going to 
S Q. What ate you talking about? 8 ask l'J few qllestlQn5 in fOllOW-lip. 
.9 - It would be Hazel's .- I 9 WhY·· Do you know why she had iI bll'Jnket 
10 don't know why I loO wrapped around her on the night of the incident? 
11 "mother," be(;6use itwou!d be 11 A. No, l don't. I don't understand that, becaUSe 
12 at her daughter. l2 it was pretty warm that night. 
13 apartment; Is that what you 13 Q. When you C3me to her ;lid after shill was on the 
14 ml;lantto 14 ground, and YQU came around andfound her on the ground. 
15 A. Yes. 15 did she h:JVG clothes on? 
).6 you said that you had left 16 A. Yes. 
17 around eight. 17 Q. What WIIS sne wearing? 
18 A. Yeah. U A. She had her - ll:hlnk she had her top on and 
19 your recollection ilt all 19 her skirt:. 
20 your house until about 10:307 20 Q. Pld .!Iihe hiM!: shoes on? 
21 A. Yeah, I think I ran back out to the 21 A. No, not that I know of. No. 
22 house for 22 Q. When she came to yout apartment earlier, 
23 Q. Soyoudid into town around eight or so? 2~ whenever 11: was, 20 minutes or ~ earller,_ 
24 A. Yeah. Then went back out and then I came 24. did she have 5hQe5 on? 
25 back to town, yeah. 25 A. Yes. 
l?age 61 Pag-e 63 
1 Q. If you want flip over to page 5 • •• X 1 Q. What was she wynn;? 
2 think it's both <It the top lind bottom. 2 A. I believe tennis shoes, I think. I am not 
3 Ol@y; toward top. 3 positive, but I think It was tennis shoes. 
4 A. Page5? 4 Q. SO she took her tennis shoes off in your house? 
5 Q. Yeah; page .And again read down to -- Read 5 A. Yes . 
6 down oUhe page. 6 Q. And when you came to her aid you talked with 
7 A. From the top? 7 her! c:orred;? 
8 Q. Um-tunm. e A. Yes. 
II A. Okay. S Q. And she told you that she tripped on tile 
10 up toward the top, Bryan! Mr. - III blanket; Is that correct? 
11 11 A. Yes. 
12 or wam her about the deck not 12 Q. She told you lihe tripped on the blanket near 
13 having any lOIns or of that nature?" 13 the doorway to the deck,. correct? 
14 And you "No. If Correct? 14 A. Yes. 
l5 A. Yeiiln. At that I thlnil;, yE!$. 15 Q. She told you she rolled off the deck, correct? 
16 asked you "Old you tell her 16 A. Yes. 
17 17 Q, And as you sit here today your memory is that 
16 that you did not tell her not 18 you told her not to 9Q out onto ttJat deck, correct? 
19 19 A. Yes.. I may have not told him when I had an 
20 20 intelVieVJ with him; but if I remember tight, I thought I 
21 Q.50- 21 told her that. But I probably didn't mention that to 
22 22 him at that time. 
23 well, said, you Know, 23 Q. "Himh being Mr. Trent? 
24 door opens, gOE!$ 24 A. Yes. 
25 Q. 811tvClu 25 Q. You said tft2tt you served her a drink at your 
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FUR1HER EXAMlNAnON BY MS. MEYER; 
Q. Bryan, let me have you turn back. 
Let's see. What exhibit number was that? 
ExhIbit 3 on page 31 
A. Yes. 
Q. If you drop down by the fourth ~ Mr. Trent 
asked "Okay. All right. Did she appear intoxic:ated at 
that time or any time after that'?" 
And what was your answer? 
Do you see--
A. Yeah. 
Q. _. wbere I'm looking at? 
A. Yeah. 
Q. DO you want to read your answer out loud? 
A. Oh. "Nothing like that.. but no"? 
Q. No; just up above there. Go up _. 
A. Ohi where It says ·Okay. All right"? 
Q. Yes. 
A. "Did she appear Intoxicated at that\:irneor any 
time after that?" 
Q. Then rli!ad your answer out loud. 
A. And It was on the A?~ _. - .... -., ' .... 
Q. Ves. 
A. "Urn, It's kind of hard to tell, you know. I 
mean I didn't - you know. She wa$n't staggering or 
Page 67 
anything, you know." 
Q. Then he said "Okay. n And you said .- Read YOUf 
next answer. 
A. "Nothing·" Nothing like that, but no. n 
MS. MEYER.: Okay. Th(l\:'$ all. 
FUR,iHER EXAMINATION ElY MR. HAMAN: 
Q. Were you: under oath when you gave thi5 
statement to Mr. Trent like you are today'? 
A. Yes. 
Q. Hold on. Like you ara today, you are under 
oath. You took an oath to swear the truth before this . ' 
deposition started, correct? 
A, I believe so. 
Q. Did you do that when you talked with Mr. Trent? 
A. Oh, when I talked to Mr. Trent, nO. 
MR, HAMAfII: Thank you. No flJrther quest]ons. 
FURTHER EXAMINAnON BY MS. MEYER: 
Q. Butyou--
A. He just - Yeah. When he called mel he just -
He told me - He told me that he was going to il'ltahllew 
me on the phone. Then he asked all these questions. 
Q. I asked you earlier, Bryan, if your Intent when 
you talked with him W"$ t(l tell the truth. And tfI01t Wa$ 
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your Intent, wasn't it? 
A. It was my in1nt. 
:3 Q. And your a $Wers were truthful wben you gave 
Ii 
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A. At the time, res, that I Oilo rememberj yes. 
MS. MEYER: pkay. 
MR. HAMAN: 11 have nothing. 
MS. MEYER: Okay. Then we're done. 
(Whereupon ~e deposition was concluded at 
2:25 p.m.) I 
(Signature re 8ueS1;ed.) 
CDA Reporting Court Reporters 
Ph.208-765-3666 Fax.208-676-8903 
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TwylJa y. Connie Mueller Re: ,E~tate oOIszel Marquardt 
No. CVll ... 252 
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$360.00 Mm month . 
TWO wEEr3 NOnCE 
-- . 
: • 4 ' • 
damage- deposit dl,Je at the flm$ off rental 
due In advanoE! at flme of rental . . 
MOVE ovr PLEASE 
No Smol:ing, Ne No Chndren, No loud parfles or excess noise, It you bteok: any of, 
th~ yov WIll b~ to leave. The balonce of your rent WIll not be refunde-d. 
No potted plants or fee~ on pOfto p)ao5s, snk plants ........nl be premltted. 
Atso no ~\s palio due to fire danC1er • . 
W!' !'-~~e tht right to tnm~--+ the apartment fIV~ month, ond t~ rha(:f( for any wcner 
preXttanU " rMNtd_d fi,. dan;er If nHd&d WHh you pres.m. 
ReqU"mentl tor yetur c;MJQJ1In; and ~ depolft r.rum.ct: 
Clean skwa and • st~. bUl'Ml'$ nNet to I). c::~an.d or reploe*ci. 
ClMn cmd wash out WQsb wtndows1 $¢rub bcdh~om thorou~hIy •. 
SeRlb linoleum shampoo carpet (B n..tlld) 
No ,,=age left In I"IPIIl'dtW ...... or in surroundln; QAlQ.. 



















I just - I just 
or this door 
go out there, 
or warn her about the deck not having any~'~ilsor ~~ything of 
her to go ~ not to go out there •• 
I told her well·· well, I said, you know, It's just ~ the - th(;1 door-
up just goes up on a roof, And ft. and urn. but I didn't say don't 
know- ' 
f sGiid we had uh, WfI, know -- ! no more -. I probably within about 
after I opened the door and stuffwe started talking. Well. then ~':­
go get my gum, so it ~adli't a been that 10hg. . ~." . . 
you guys got. there till the accident happened h9~. many 
think had elapsed? ." . 
Q. okay. 
A. Yeah. 
Q. with what she said also. 
A. 






That deck that door was that there when you moved in? 
Wen, it used uw it used to have a scteen door urn, !t had - had a regular door 
and a screan and it got replacad last fall uh, wIth just a Utn, a brand hew 
door with a "'.~ ... -". you can look out. And there's a picture window to the left of 
that. UITI, It's I would Imagln~ a 3 X 4. 
Uh..tlmm. 
You knovi it's big window. 
Statement of: Bryan Winkelman 
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A C::C:H-.t~Ur..'tING CR;ol". 
Cynthia K C, Meyer I . 
lam~s. Vernon & Week, P.A. 
1626 Lincoln Way 
Coeur d' Alene, Idaho & g 14 
Dear Ms.. Meyer: 
June 14.201-2 
Re: R~binson vs" Mueller' 
As ym.l reqt,1ested I revi wed the preliminary file material your office provided ooncerning Ms. 
Robinson's fall froin el vation incident wherein $e fell off an elevated balcony which bed no 
protective railing (i.e, a. all height of approximately 8· ~ 0 feet); the balcony was ari~ssed by an .:-
upstairs apartment that as rented by Mr. Winkelman. Based on this itlformatiof4 my trainingt 
experience) and expertise, I conducted a safety and rl~k managemellt analysis of the condition of 
the home where Ms. R9binson fell and was seriously injured. MY"findings and OpinioOSi8S well 
as a briefsununary Of,eir un~r1Ying bases, are sumrnariz~d below. " . 
This report is based on !hednfOqIlation that is available to date. It is my ,und~tan.ding that 
dis~overy is continuing in'this matter; thus) 1 reserve the righ~ to further expand and/or amend 
my opinions and th¢ir ~ases if addltionaJ lnfonnation l'elevant to my area of expertise becomes 
a.vailable. Furthermorej r intend to conduct an inspection of the subject balcony prior to 
finalizing my opinions in this matter. . , 
Background I 
On September 6, 2009 ~s. Robinson was a guest of Mr. Winkelman; he was -a tenant in the 
upstairs studio apartme~t in the home owned by Ms. Marquardt located at 12 Cottonwood Drive, 
St. Maries, Idaho. Ms. Marquardt lived in the mam portio~ of the home on the date afMs. 
Robinson's fall; she ha~ slllce passed away, · Mr. W~e1m.an aIld Ms. Robinson anived at the . 
apartment.in th~early ttoming hours; this was Ms. Robinson's first visit to Mr, Winkelman's 
apartment. After arrivieg at the apartment Mr. Wmkelman directed Ms. Robinson's attention. to 
the door which opened Eut onto a small balcony infornrlng her that if she wished to smoke she 
must do so on the balClny as smoking was not permitted in the. apartment. 
A short time later Mr. o/inkelman left the apartment to retrieve his cigarettes from his vehicle. 
While Mr. Winlcelm2ll'l / wag gone, Ms. Robinson decided to srnolce a cigaretty on the balcony; as 
it was cool outside Ms. Robinson -took along' a blanket from the couch. After stepping out onto , 
the balcony Ms. RObjnrn trlppe~ ~ikely on the edge ofthe blanket, which caused her to lose her 
balance. As she was f~1ing Ms. RobinSon attempted to grasp something to prevent her faIl but 
she was unable to. do, sq as there were no niilin,gs available aroun~ the balcony; Ms. Robinson fell 
offilie balcony onto the metal roof and-then sbd down the metal roof and off the roof to the 
. ground below, resultin, in serious irijuries incl~ding a severely :fractured f~ur. . ' 
, 
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Normal :au",~. BebJ~.r ' ' " " 
Guardrails and d~ck rails are encountered on a regular basis in our environment.' As such, we do 
not normally scan Ile~ environments to assess s.nd determine if'such protective guardrails are in 
place. In fact, lV!s, Robinsoll testified that she did not notice there w@.s no railing, th.m: it was ''not 
som.ething I really Looted fat'. A peJ;'son suoh as Ms. Robinson who was present on the balCon.y 
. as a gu.~s(Qfthe tenant who lived there, and who acces$ed the baloony through a door which led 
directly onto the balcony (i.e. she did not access the baloony through any unauthorized means 
such as sealing a tree) /wOuld not be expected to be abnom1a11y'vigilant in tcinsp~ti.ng" the 
ba1c,!?oy in order to as~ess that required safety oomponents suoh as a protective ,railing were in 
place. m addition; no rvarnings bad been given to Ms. Robinson about any 'aspects of the 
balcony: rather she Wa$ inStrticted by Mr. Winkelman to do exactly what she did which was to 
walk out onto the balcbny to smoke a cigarette. The point to be mad~ is that there Is no basis for 
faulting Ms. Robinsonlfor n.ot evaluating the safety of the balcony prior to stepping out onto the 
balccny to smoke a. cigarette. 
Fall Barz;ards I . 
The ha2:ar~s associat~ with falls are ~ell tmderstood. Up until the early 1920's falls were the 
learlfng cause of aOcidfltal deaths in the United States. Sinoe that time, every year automobiles 
have been the number p'ne cause of accidental deaths and falls have been the second leading 
cause. Falls are Parti~. lady troublesome both in frequency of occurrence and the. severity of 
irUury. For e~~ple~ ls are consistently the number one oause ofinjttries, as well as the 
o:umber one cause of f1 :ta.lities at conS't:f!..1ction sites. 
The haza.rds associate with falls are well known to oornmercial iand business establishments; as 
well as rental property ov.rnets. Fans ere consistently the number one cause of accidental injuries 
for retail stores, restatt ants, the hospitality business) and U.S. buildings in general. It is . 
mandatory that busine ses, commercial and rental property own~rs oontrol the hazards associated 
wfth falls. Thi.s tS partlcula.rly true in that the hazard is typioally "hidden~) from the-user (i.e. not 
open and. obvious giveh normal/typical hu,m.an behavior and eKpectatlons» such as in this case 
wherein Ms.. Robinso~1 was completely unaware of the lack of any protective guardrail i1lrotmd 
the balcony. It is also important beoause suoh falls can result in serious. sometinles life' altering 
injuries~ even death. I '. . 
Violatio~s of Safetr ~uideIin~ and Standards _ 
There are 'Variety of $2.:fe.ty guidelines, standards) and statutes that mandate protection from such 
a fall hazard. Fot eXJ!1lilple. for decades the Uniform Building Code (UBC) has mandated fall 
protection (Le. a prote9tive guardrail) for any and all potential walking surfaces that are elevated 
30 inches or more a.bo~e the surface below. The subject balco;ny with no protective railing 
system violated tl~is longstanding basic safety requirement. . , 
In addition! OSfIA 1 ~ 1 0 mandates protective railings for faIl beights Sre~ter than 4 feet. 
Alternatively. OSHA 1 26, which is m.l?re lenient in that it o~ly applies to the const.ntctionjob 
sites, mandates protect ve railings for fall.beight!! of 6 feet or more. It is important to point out 
that the 'UBc alld·OSH both mandate that fall protec.tioI'l must be proviiied. Vv'bile the 
!equjr~ments' of OSHAI do ~ot directly apply to the apartment in the :Marquardt home, the point 




I - . 
of any su<;h protection W10UId pose an even greater hazard for a naIve guest to the apartment such 
as Ms, Robinson, . 
The subject balcony wi no protective railing was in violation ofUBC; the end result oftbis 
, violation WaB an extr1elY hazardous condition for anyone on the balcony such as Ms. 
h~~ , 
Knowledge of Condition' . 
Xt. is my understanding ~at at the time lv.fr. ana Mrs. Marquardt originally purchruied the house 
the upstairs apartment ~as in place and there were no protecti1l'e railings around tll,e balcony. As 
Mr. and.Mrs. M.arquar~f intended to rent out the upstairs apartment it would ~ve been prudent 
and cU$tO~y to have. ~d had a. home inspection completed in order to determine, among other 
things, that all basic safety requh;ements were met. Any such ru.dimentary home inspection 
would have identified t 'e lack of any protective railing around the upstairs balcony as a maJor 
safety violation. Furth rmore, exblbiis to the deposition efMs. Mueller~ who is Ms. Marquardt's 
dauihter and the Perso al Representative of Ms, Marquardt's estate since her passing in 2010> 
illustrate that the door s. Robinson used to' access to the balcony was ordered in 2008; Ms. 
Mueller testified that th door for access to the balcony W~ replaced In 2008 as the existing door 
was ','very old" anclleakled, cold air. Ms.. Mueller does not believe any building permits ~re 
obtained for this work-'j 
Notwithstanding; regal,' less oithe odginal construotion date of the home and of the condition of 
the home when purchaspt3 by the 'Marquardts (i.e. the lack of any protective railing around the 
balc:o.ny)~ it was the res~onSibllity of the home owner to e.nsuret among other things, all safety 
requirements) mcluding prot~otive railings around eleva.ted balconies. were m.et prior to renting 
out the apartment with itect unobstruoted access (i.e. a door that led directly onto the balcony) 
to the hazardous balcon . 'r' .' • 
- ~ . Risk Management . 
:m order to ensure the s ety of their tenants and guests, and anyone else who may have oocasion 
to access the subject be. cony~ a property owner such as Ms. Marquardt must em.ploY,fI0me'type 
of overall safety prograljrl, including lllspections to ensure that building codes are complied With 
and that basl~ safety fef!rures such as protective railings around elevated ba,lcooies are in 'place. 
Without question. one 0 the mosr basic requirements of such a risk rn.ana.gement prp,grar.o. for 
residential rental prope y is the idontification and ,c.ontrol of faIl hazards. 
. . 
When generating or creating a plan ~o control a known hazard, the safety tmd hU:tnan factors 
profession uses a three-level hierarchical process often referred to as tb:e Fundamental Principle 
ofSafe:tY. The first tier'bbr the best alternative is IISafety by Design", That i$~ either eliminate the 
hazard Or remove the U.S .r from the vicinity of the hazard. If Safety by Design is not possible or 
feasible, then the second best a.lternative is "GU.arding" or providing a barrier b~n the user. 
sn~ the-potential hazard One should only resort to a lesser effective level (i.e. chose Guarding 
over Saf~ty,by Design)l!f and only ifit is not possible to implement the more effective l~el. 
The final tier is I1Persuasion Control'\ using wa:m1ngs, training> or other types ofhum.an 
interveo.tion to ensure et safety. One should only resort to Persuasion Control as a "last 




fu this case, the ObV!;~S LUlion was to piOJ"'l"ly install and IllIllniain a protective raiJillg around 
thi entire elevated btdcafyduring the time tha.t access was provided to the balcony (i.e. the 
upstairs apartmont was rentod out). rather than to simply block access to the balcony. This is 
beca.use balconies are de~irable residential :featurcsJ however, as mandated by building codes and 
nUOll3tous safety guide~es and Standards protective railings are a requirement for the safety of 
pedestiians on such bruC1!>n.ies. The failure afMs. Marquardt to have taken any corrective .action 
to provid~ a safe enViro;1 ent for her tenants and guests. for example. to have barricaded access 
to the deck with the lack of a protective railing until SilCh time as a railinS could. be inStall~ 
were repeated viola.tions of iodustry standards) basic risk management prin.ciple~ and numerous 
safetY prinoiples and guid.elines, as well as the Fundamental Prinoiple of Safety. 
~"::;7t is contrnry to lhe basic prinoiples otHuman Factors, safety, risk ",.".,gemon~ and the 
like to fault Ms. RobinSon for this falling incident; Ms, Robinson actions and/or inactions were 
not the underlying root ;~~~ of her fall from elevation and her subsequent tnjurie:s. R.ather, the 
unsafe conditions a.t the ~qtlardt home (i.e. the lack of any pr9tective railing on the balcony) 
were the underlying cauIe of Ms. Robinson's fall from: ele.vation and subsequent iIljuries, 
The failure of Ms. Marq ardt to take any corrective action such as 'installing a proper protective 
railing or simply barrlcJ:ing access'to the balcony until such mandatory safety requirements 
were met was a violatiO~ of industry standards:-basic risk management principles. and nuroet'OllS 
safety guidelines and staridards, including building codes. A reasonable rental propeny O\Vllel' 
should have recognized the risk of unreasonable b.S.rm to tenants and their guests and should have 
taken steps to remedyth I hazardous condition of the property; the failure of Ms. Marquardt to 
have done so resulted in unsafe environment for her tenants and their guests which is a 
violatiqn of the duties 0 a landlord. 
Please let me know if you have !ri.}' questions or if I can be afany further assist:ance. I look 
forward to contio.ulng to wad..; with you on this matter. 
Sioc!i!rely, 
(\ .. I f I..,. • J /: n 
L.¥t~'j\.. '~J.' ' I' j • I 
U JoelleJ.l. Gill. M.S., HFP, CA."LI 
Associate E.u.gi.neer 
4 
Michael L. Haman 
HAMAN LAW OFFICE, P.C. 
923 North 3rd Street 
P.O. Box 2155 
Coeur d' Alene, ID 83816-2155 
Telephone: (208) 667-6287 
Facsimile: (208) 676-1683 
ISB # 4784 
Attorneys for Defendant 
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CONNIE MUELLER, as PERSONAL 
REPRESENTATIVE OF THE ESTATE OF 
HAZEL MARQUARDT; 
Defendant. 
Case No. CV 11-252 
DEFENDANT'S REPLY TO 
PLAINTIFF'S MEMORANDUM IN 
OPPOSITION TO DEFENDANT'S 
MOTION FOR SUMMARY 
JUDGMENT 
I. INTRODUCTION. 
The Defendant is in receipt of the Plaintiffs January 4,2013, Memorandum in Opposition 
to Defendant's Motion for Summary Judgment (with the exception of page 17). Despite a significant 
amount of briefing on the issue on premises liability, the Plaintiff simply does not get it and now is 
suggesting that an entire line of appellate authority be ignored. According to the Plaintiff, the 
appellate courts of this state have engaged an a nearly 30 year long mistake fraught with faulty 
analysis, and that every premises liability action must follow the analysis set forth in Stephens v. 
DEFENDANT'S REPLY TO PLAINTIFF'S OPPOSITION TO SUMMARY JUDGMENT - 1 
Stearns, 106 Idaho 249,678 P.2d 41 (1984). It is surprising that the Plaintiffleft it at that and did 
not take the next step, as her expert J. Gill did, and advocate strict liability. The Plaintiff is wrong. 
n. PLAINTIFF'S STATEMENT OF FACTS. 
Before once again addressing premises liability law in the state ofIdaho, the Defendant first 
addresses a few comments made by the Plaintiff in her "Statement of Facts," as follows: 
1. Paragraphs 11, 12 and 13 of Plaintiff's Memorandum in Opposition. This section 
discusses the warning or absence of warning given by the tenant Winkelman to the 
Plaintiff, and the absence of warning given by the owner to the Plaintiff. First, any 
out of court and unsworn statements made by the tenant Winkelman are subject to 
Defendant's Motion to Strike, filed on January 8, 2013. 
Second, the issue of whether the tenant Winkelman did or did not warn is 
irrelevant to any claims brought by the Plaintiff against the Defendant herein. What 
is relevant, as will be discussed, infra, is whether or not the tenant Winkelman was 
aware ofthe alleged dangerous condition. The reason is because the tenant steps into 
the shoes of the owner for purposes of warning third party guests. See Harrison v. 
Taylor, 115 Idaho 588, 596, 768 P.2d 1321, 1329 (1989) ("[AJ tenant or lessee, 
having control ofthe premises is deemed, so far as third parties are concerned, to be 
the owner .... ") 
Here, the Plaintiff admits that the tenant Winkelman knew of the alleged 
dangerous condition and was warned of the same. Thus, whether the tenant 
Winkelman warned the Plaintiff of the alleged dangerous condition is irrelevant to 
her claim against the Defendant. Perhaps next time she sues the right party. 
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Third, the issue regarding whether the owner, Hazel Marquardt, warned the 
Plaintiff of the alleged dangerous condition, and or erected warning signs, is not only 
legally irrelevant, but it is nonsense. It is legally irrelevant for the reasons set forth 
above, i.e., the tenant steps into the shoes of the owner if the tenant is aware ofthe 
alleged dangerous condition. See Harrison v. Taylor, 115 Idaho at 596, 768 P.2d at 
1329. See also IDJI 3.15. 
It is nonsense for the practical reason that a landlord cannot supervise a 
tenant's guests. In other words, Ms. Marquardt was not in a position to monitor 
every guest that the tenant Winkelman brought to his apartment - especially at 2:00 
am in the morning. Hence, the policy underlying the holding in Harrison v. Taylor, 
supra, that a tenant steps into the shoes of the owner when the tenant is aware of the 
dangerous condition. Plus, there is no legal requirement that a landlord erect a 
warning sign when said landlord previously placed the tenant on notice ofthe alleged 
dangerous condition. 
2. Paragraphs 14 of Plaintiff's Memorandum in Opposition. This section discusses 
whether the Plaintiff knew about the absence of a railing as it pertains to the 
Defendant. This is irrelevant for the reasons set forth above and in light of Harrison 
v. Taylor, supra. Again, as will be discussed, infra, the focus is on whether the 
tenant was aware of the alleged dangerous condition, and if so then he stepped into 
the shoes of the landlord with regard to third persons within his apartment. 
3. Paragraphs 15 and 16 of Plaintiff's Memorandum in Opposition. These sections 
pertain to maintenance and repair. This also is irrelevant. There is no evidence that 
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the Defendant, visa via Ms. Marquardt, had a duty to install a railing around the deck. 
This was established by Ed Pool, and not rebutted by the Plaintiff s presumed expert 
Gill. See Exhibit "B" to the Haman Affidavit. The only duty incumbent upon the 
Defendant, i.e., Mr. Marquardt, was a duty to warn her tenant of dangerous 
conditions. She fulfilled this duty. 
III. DISCUSSION. 
To find the crux of the Plaintiff's argument in response, one must tum to page 11 of the 
Plaintiff s Memorandum in Opposition where she argues that under Stephens v. Stearns, supra, a 
landlord owes his or her tenant a duty of reasonable care and therefore the landlord owes the guest 
of a tenant a duty of reasonable care. In other words, she argues that there no longer are any 
distinctions between status and duty, visa via the Stephens holding, and therefore the Defendant here 
owed the Plaintiff, a social guest, a duty of reasonable care. 
That is a patently ridiculous stretch of logic that does not even approach the holding in 
Stephens v. Stearns, supra. To reach this unsupported leap oflogic, the Plaintiff spent considerable 
time discussing Stephens v. Stearns, supra, where the Idaho Supreme Court held that a landlord owes 
his or her tenant a duty of reasonable care. Stephens, 106 Idaho at 257-58,678 P.2d at 49-50.1 This 
is not in dispute. But, the Stephens Court did not say that because a landlord owes his or her tenant 
a duty of reasonable care, then the landlord also owes the guest of his or her tenant a duty of 
lIn Sharp v. Moore, 118 Idaho 297, 796 P.2d at 506 (1990), the Idaho Supreme Court 
confirmed Stephens v. Stearns, supra, holding that a landlord owes a duty of reasonable care to the 
tenant of his or her property. Id at 300, 796 P.2d at 509. The Court did not say that a landlord also 
owes that same duty to the guests of the tenant. 
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reasonable care. Nowhere in that opinion is such language found. In sum, the Stephens Court did 
not say that the guest of the tenant steps into the shoes of the tenant. 
The Plaintiff then turns to foreign authority and dicta that have no bearing on whether the 
Defendant owed a duty greater than simply a duty to warn. Indeed, The Plaintiff argues that a 
concurring opinion in Marcher v. Butler, 113 Idaho 867, 749 P.2d 486 (1988), has some bearing on 
the state of premises liability law in Idaho in this context. It does not. 
To refresh, In Marcher, the injured party plaintiff was an employee of the tenant and sued 
the landlord/defendant. Id. at 867-68, 749 P.2d at 486-87. The Marcher Court deemed that the 
employee was tantamount to an invitee and should be treated as an invitee. The reason is because 
"an employee wiIl proceed to encounter the dangerous condition in order to keep his or her job. In 
the present case the plaintiff was performing duties on the second floor of the condominium at the 
request of the tenant." Id. at 490. With that, the Marcher Court stated that the correct standard to 
apply to the circumstance where an employee is injured is that "a lessor may be liable to an 
invitee/employee who suffered injuries proximately caused by unsafe condition of the premises even 
though the danger is obvious and known to such invitee." Id. at 871, 749 P.2d at 490. 
In sum, the Marcher Court concluded that the duty of care of a landlord toward employees, 
i.e., invitees, is one of reasonable care in light of the circumstances. Id Nowhere in the Marcher 
decision did the Idaho Supreme Court hold that because a landlord owes his or her tenant a duty of 
reasonable care, the landlord also owes the social guest of his or her tenant a duty of reasonable care. 
That is, the social guest of a tenant does not step into the shoes of the tenant. 
At this juncture, the Plaintiffhas done an admirable job of explaining that an owner/landlord 
owes his or her tenants a duty of reasonable care. Stephens, 106 Idaho at 258,678 P.2d at 50. And, 
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she has done an admirable job explaining that an owner/landlord owes employees a duty of 
reasonable care. Marcher, 113 Idaho at 871, 749 P.2d at 490. However, she has yet to point to one 
single case in Idaho where an ownerllandlord owes a social guest of a tenant a duty of reasonable 
care. 
She cannot because it does not exist. There is no authority saying that a social guest steps into 
the shoes of the tenant. Imagine if the Plaintiff s position were the law. Every residential landlord 
would be required to restrict guests that come onto his or her tenant's property because what may 
be a dangerous condition to one person is not dangerous to another. (You take the plaintiff as you 
find them.) In other words, under the Plaintiff s rationale, every landlord should either restrict and 
set forth conditions regarding the type of guest a tenant may have given the condition of the 
premises, which in some cases may be unknown to the landlord. So, no babies allowed for one 
tenant because the unit is not baby-proof; and, for the other tenant you may not have old folks 
because there are steep stairs. Also, imagine the insurance costs that landlords would incur if they 
suddenly owe a duty of reasonable care to all social guests of residential tenants. 
In any event, the Plaintiff then goes on to discuss cases from New Hampshire, Tennessee, 
Wisconsin, and Massachusetts. However, cases from those jurisdictions have no bearing or weight 
in the State of Idaho. And, more importantly, the appellate courts of Idaho surely were aware of 
those relatively old cases when it issued its decision in Evans v. Park, 112 Idaho 400, 732 P.2d 369 
(App. 1987). 
In Evans, the plaintiff was a social guest at the home of the defendant Park when plaintiff fell 
and suffered injury. ld at 401, 732 P.2d at 370. The Evans Court first said that it would not 
eliminate the "distinctions among duties owed by landowners to ... invitees [versus] licensees 
DEFENDANT'S REPLY TO PLAINTIFF'S OPPOSITION TO SUMMARY JUDGMENT - 6 
(including social guests) and trespassers," as requested by the plaintiff. Id. (citations omitted). 
Instead, it held that a possessor of land only owes a licensee or social guest a duty to "share his 
knowledge of dangerous conditions" on the land and that" [w]hen such a warning has been given, 
the possessor's knowledge is no longer superior to that of the licensee, and the possessor's duty 
extends no farther." Id (Emphasis added.) 
Likewise, the Idaho Supreme Court in Holzheimer v. Johannesen, 125 Idaho 397, 871 P.2d 
814 (1994), confirmed the Court of Appeal's decision in Evans, stating that the duty owed by a 
landowner or possessor of land toward a person injured on the land is determined by the status of 
the person who is injured on the land. Id at 399, 871 P.2d at 816.2 Then, the Holzheimer Court 
stated that a landlord or landowner or occupier of land owes an invitee a duty of reasonable care. 
Id. at 399-400, 871 P.2d at 816-17. This is essentially the Stephens ruling. However, the 
Holzheimer Court stated that a landowner or occupier "is only required to share with the licensee 
knowledge of dangerous conditions or activities on the land." Id. at 400,871 P.2d at 817 (emphasis 
added). 
It is important to keep in mind that the Holzheimer Court, as well as the Court in Evans, 
stated that the duty owed by the landowner or possessor is determined by the status of the person 
injured on the property. In other words, the person who is in possession of the property owes the 
duty. See Harrison v. Taylor, 115 Idaho 588, 596, 768 P.2d 1321,1329 (1989)(the person "having 
control of the premises is deemed, so far as third parties are concerned, to be the owner .... ") See 
also Evans v. Park, 112 Idaho at401, 732 P.2d at 370 (citing Keller v. Holiday Inns, Inc., 105 Idaho 
2The status of a tenant or employee is that of an invitee. See Stephens, supra, and Marcher, 
supra. 
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649,652-53,671 P.2d 1112, 1115-1116 (Ct.App.l983) ("The possessor is required simply to share 
his knowledge of dangerous conditions .... "). 
Indeed, the Evans, Holzheimer, and even Harrison line of cases all provide that the possessor 
of property steps into the shoes of the owner of the property with regard to the duty owed by said 
possessor to an invitee, licensee, social guest or trespasser so long as the possessor knows of the 
existing hazard.3 This is in accord with IDJI 3.15, which provides that "[t]he owner or occupant 
owes a duty to warn a licensee only of dangerous existing hazards on the land that were known to 
the owner or occupant and unknown to and not reasonably discoverable by the licensee." See 
Chapman v. Chapman, 147 Idaho 756, 762-3, 215 P.3d 476,482-3 (2009). 
In sum, the law in Idaho is well established. First, the trial court is to determine the status 
of the person injured. Here, the Plaintiff was a social guest. The next step for the trial court is to 
determine the scope of the duty owed. As noted, if the injured person was an invitee, then a duty of 
reasonable care is owed. The same holds true if the status of the injured person was a tenant, or was 
on the property for a business purpose such as an employee. These are the holdings of Stephens, 
Marcher and ShaJp. However, since the Plaintiff was a licensee or social guest, the duty owed to 
her was to share knowledge of dangerous conditions. 
The final step is to determine who owes the duty to the injured third party. Again, as noted, 
the law in this State provides that the possessor of the property owes a duty to warn a social guest 
of hazards that were known to the possessor, and not reasonably discoverable by the social guest. 
3See 2 Premises Liability 3d § 41:7 (2012) ("While in a tenant's leased premises, a social 
guest of the tenant is a licensee with respect to the landlord.") 
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See, e.g., IDJI 3.15. As noted, Winkelman was the occupier and knew of the alleged dangerous 
condition. Thus, he, as the occupant, had a duty to warn the Plaintiff of said condition or hazard. 
The placement of the duty on the occupier, or one in charge, is the same for invitees, too. 
That is, a tenant of a business establishment, as opposed to the owner of the building, owes invitees 
who corne to the tenant's store a duty to exercise reasonable care. See Giles v. Montgomery Ward 
Co., 94 Idaho 484, 485, 491 P.2d 1256, 1257 (1971) (an owner or occupier's duty to a business 
invitee requires it to keep the premises in a reasonably safe condition or warn of hidden or concealed 
dangers of which the owner or one in charge knew or should have know by the exercise of 
reasonable care.) Why should there be a difference for owner of a residential building that leases 
apartments to his or her tenants? There is not. Thus, the rule is that the occupier, or one in charge, 
owes the duty to warn of hazards that were known to the occupier, or one in charge. 
In the instant matter, Winkelman owed the Plaintiff, a social guest, a duty to warn her of 
hazards that were known to him as he was in charge of the apartment. Indeed, he was undoubtedly 
the occupier of his apartment. He also knew of the existing hazard and admitted that Ms. Marquardt 
informed him of the same. Therefore, he owed the duty to warn the Plaintiff. Not Ms. Marquardt. 
Winkelman claims that he did warn the Plaintiff. The Plaintiff claims he did not.4 That, 
however, has no bearing on whether the owner, Ms. Marquardt, owed a duty of care. She did not 
because she satisfied her obligation by informing Winkelman of the alleged condition. At that point, 
4It is noteworthy that regardless of whether Winkelman warned the Plaintiff or not, the 
alleged hazard was known and reasonably discoverable by the Plaintiff. Indeed, she admitted to 
going out onto the small dormer/deck and then carne back inside. And, there is no dispute that the 
exterior portion was well illuminated. Thus, the alleged hazard was reasonably discoverable to her. 
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the duty was incumbent upon Winkelman. Therefore, this Court should dismiss because as a matter 
oflaw Ms. Marquardt did not owe a duty of care and thus no cause can lie against her or her estate.s 
Frankly, and with all due respect, the remainder of the Plaintiffs briefis meaningless. That 
is, the long analysis about the general duty of care, i.e., the "balancing of harm approach", that is 
owed by everyone in society to foreseeable persons not applicable here. See Boots v. Winters, 145 
Idaho 389, 394, 179 P.3d 352, 357 (Idaho App. 2008) ("We engage in a balancing of the harm only 
in those rare situations when we are called upon to extend a duty beyond the scope previously 
imposed or when a duty has not previously been recognized.,,)6 Here, the appellate courts of this 
state have defined the duties owed to invitees, licensees/social guests, and trespassers with regard 
to hazardous conditions. 
In sum, pursuant to Rule 56, Idaho Rules of Civil Procedure, the Court should grant the 
Defendant's Motion for Summary Judgment and dismiss the Plaintiffs Complaint against the 
Defendant in its entirety. 
Dated this ,1/ day of January, 2013. 
HAMAN LAW OFFICE 
J/-7 
By ///' ( 
Michael Haman 
Attorney for Defendant 
5 Additionally, there was no duty to repair the physical condition because, as noted, there the 
physical condition was no in violation of a code. See Exhibit "B" to the Haman Mfidavit. Plus, that 
would again be an issue between Winkelman and the owner under Idaho Code § 6-320. 
6The reason the Boots Court discussed the "balancing of harm" approach to defining a duty 
is because Boots was not a premises liability case involving the physical condition of land. Id. at 
393, 179 PJd at 356. 
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PlaIntiff Twylla Robinson brOUgt.tJh·is"~ction seeking damage~ ~rising from 
a September 6, 2!f,: incident in which Robinson fell from a porch area located: 
,. ,.,~: -
on the roof of a house owned by Hazel Marquardt. Marquardt is deceased and 
Connie Mueller is the named defendant as persq'lal representative of 
Marquardfs estate. The portion of the house from which ~obinson fell was 
leased by Marquardt to Bryan Winkelman, who is not a party to this action. The 
Complaint alleges that Marquardt was negligent for breaching a duty of care 
owed to Robinson by allowing a dangerous condition to exist on the premises 
and for failing to warn Robinson of the dangerous condition. Mueller has moved 
MEMORANDUM OPINION & ORDER RE: MOT/ON FOR SUMMARY JUDGMENT ~1-
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for summary judgment on the leg a/ basis that under the undisputed facts there 
Was no breach of a duty of care to Robinson. 
FACTS 
The foJ/owing facts are undisputed: 
1. The premises at issue are located at 12 Cottonwood Drive, St. 
Maries, Idaho. 
2. At the time of th~ September 6, 2009 incident, the premises were 
owned by Hazel Marquardt. Marquardt died following the incident 
a'nd her daughter, Connie Mueller, is the Personal Representative 
of the estate. 
3. The premises were constructed in 1915. This occurred twelve 
years before the promulgation of the Uniform Building Code in 
1927. 
4. Tne premises are a two story house that was purchased by 
Marquardt and her husband in 1973. 
5. At the time of the purchase, Benewah County had not yet adopted 
the Uniform Building Code. It did so in 1974. Thus there were no 
code requirements in effect at the time of the purchase. 
6. From the time Marquardt purchased the premises in 1973 until the 
time of the incident of September 6, 2009, there had not been any 
remodels or structural changes that would compel a building permit 
or compliance with any applicable code. 
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7. At the time of the purchase, the second floor consisted of an 
apartment that was accessible from a separate entrance. The 
apartment had a door that led out to a portion of the roof. On the 
roof was a porch area which was unprotected by railings. 
8. In March, 2007, the apartment was rented to the tenant, 
Winkelman. Winkelman knew there were no railings surrounding 
the porch area. There were no structural changes to the apartment 
or the porch area during his tenancy. Winkelman never requested 
railings or structural changes to the porch area. 
9. Winkelman had been warned by Marquardt about the absence of 
railings around the porch area when he moved in. 
10. On September 5, 2009, Winkelman met Robinson at a bar in St. 
Maries. During the early morning hours of September 6, 2009, 
Winkleman and Robinson went to Winkelman's apartment. When 
they arrived, Winkelman opened the door to the porch area. 
Robinson and Winkelman walked out onto the porch area and then 
returned inside. Winkelman left the apartment to retrieve an item 
from his car. While he was gone, Robinson wrapped herself in a 
blanket. She then walked out onto the porch area and slid off the 
roof approximately 12 feet to the ground. Robinson testified that 
she assumed she tripped over the blanket but was unsure. 
11. Marquardt did not warn Robinson about the lack of railing and did 
not place any signs warning about the lack of a railing. 
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12. For purposes of this motion it will be assumed that Robinson did 
not notice the lack of railing at the porch area. 
An issue of fact exists as. to whether Winkleman warned Robinson about 
the lack of a railing around the porch area; however, this disputed factual issue is 
not material to the issue presented. 
SUMMARYdUDGMENTSTANDARD 
Pursuant to IRep 56 summary judgment is appropriate where no genuine 
issues as to any material facts exist and the moving party is entitled to judgment 
as a matter of law. Facts from the record are to be liberally construed in favor of 
the party opposing summary judgment and all inferences from the facts are to be 
drawn in favor of the party opposing the motior. 
ISSUE PRESENTED 
The issue presented js what is the duty of care owed by the owner of 
property to the social guest of the tenant. 
ANALYSIS 
Under Idaho law the duty of a landowner to one injured on the property of 
another is determined by the status of the injured person as either an invitee, 
Iicensee or trespasser. Stem v. Prouty, 152 Idaho 590,272 P.3d 562 (2012). In 
Chapman v. Chapman, 147 Idaho 756,215 P.3d 476 (2009) the court reaffirmed 
the principle that a social guest is a licensee and that the duty of one in 
possession of property to a licensee is narrow. A landowner is only required to 
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avoid willful and wanton injury to the licensee and share with licensee dangerous 
conditions on the land that were known to the owner and unknown and not 
reasonably discoverable by the licensee. Ordinary negligence allowing an 
unsafe condition or activity on the property is insufficient to impose liability to a 
licensee. 
stephens v. Stearns, 106 Idaho 249, 678 P.2d 41 (1984) held that the 
common law rule of landlord immunity to a tenant was abrogated, and a landlord , 
owes its tenant a duty of reasonable care. Marcher v. Butler, 113 Idaho 867, 749 
P.2d 486 (1988) extended the rule in Stephens v. Stearns to the 601ployees of a 
• " 11;1 
tenant. Robinson relies on dicta .in those cases which can 'be read to indicate 
that where a person is on the premises with the te~~nt's consent, the landlord 
owes that person a duty of reasonable care regardless of the person's status as 
invitee or licensee. 
No Idaho cases have extended the rul~ set forth in the Stephens and 
Marcher cases to require a dUty of reasonable care by the landlord to the social 
guest of a tenant. Here, Robinson was a social guest of Winkelman. Had 
Robinson sued Winkelman the duty owed by Winkelman would be that owed to a 
Iicensee-a duty to inform about dangerous conditions which were known and 
It:i'· 
not reasonably discoverable by the social guest. It makes no sense to impose a 
higher duty of care by Marquardt who did not even know Robinson was at the 
premises than that owed by WiNkelman who had invited her there. If a duty of 
reasonable care on the landlord is to be extended to the social guest of a tenant 
that decision will have to come from the appellate courts. 
~:';'1.~\ . 
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The next issue becomes what duty was owed by Marquardt to Robinson. 
62 Am.JW.2d, Premises liability § 408 states the rule as follows: 
Visitors, invitees, and licensees in general of the tenant are 
considered to be on the premises as guests of the tenant and not of 
the landlord, and it is the general rule that, Whatever rights such 
invitation or license from the lessee may confer as against the·· 
lessee, it can, as against the lessor, give no greater rights than the 
lessee himself or herself has. Accordingly, it is generally held that 
the landlord is not liable to persons on the premises in the right of 
the tenant for injuries from defects in the condition of the demised 
premises. Thus, a lessor is not, as a general rule, responsible for 
injuries to third persons in privity with the tenant which are caused 
by failure to keep or put the demised premises in good repair. 
In a number of jurisdictions, however, there is authority to the effect 
that a landlord owes his or her tenant or anyone on the premises 
with the tenant's consent a duty to exercise ordinary care, and that 
if a person lawfully on the premises is injured as the result of t~e 
landlord's negligence in maintaining the premises, he or she is 
entitled to recover from the landlord under general negligence 
principles. To similar effect it has been said that social guests who 
are invited onto property owned by a landlord for the purpose of 
visiting a tenant are not, as to the landlord, guests witho.ut payment; 
consequently a guest visiting a tenant was not the landlord's guest 
and could recover for injuries upon a showing of the landlord's 
simple negligence. 
(Footnotes omitted.) 
In Bowers v. Wurzburgl 528 S.E.2d 475 0NVa.1999) the court stated the 
rule as follows: 
First we note that, when considering landlord or tenant liability for 
injuries to a third party, "the general principle [is] that once a 
property is leased, the tenant is liable for injuries to third persons 
[that] are caused by the condition of the demised premises." 
Id. at 479, quoting Andrick v. Town of Buckhannon 421 S.E.2d 247, 249 
0JVVa.1992). 
Again, no Idaho cases have been found which discuss whether Idaho 
follows what was described as the general rule or the exception. Idaho cases do 
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. hold that the entity having control of the p,remises is liable for failure to keep the 
.. 
.. premises in repair. Heath v. Honkers'Mimi-Mart, Ino., 134 Idaho 711,8 P.3d 
1254 (Ct.App.2004); Hamson v. Taylor, 115 Idaho 588, 768 P.2d 1321 (1989). 
\J11 Keller v. Holiday Inns, Inc., 105 Idaho 649, 671 P.2d 1112 (Ct.App.1983), 
vacated on other grounds, 107 Idaho 593, 691 P.2d 1208 (1984) the court 
emphasized that'the I'possessor" of the premises is required to share his 
knowledge of dangerous conditions with the licensee. This is consistent wijh the 
approach of the Restatement (Second) of Torts, § 358 which states: 
Undisclosed Dangerous Conditions Known to Lessor 
(1) A lessor of land who conceals or fails to disclose to his lessee 
any condition, whether natural or artificial, which involves 
unreasonable risk of physical harm to persons on the land: is. 
subject to liability to the lessee and. any others upon the land with 
lhe consent of the lessee or his sublessee, for physical harm 
caused by the condition after fhe lessee has taken possession, if 
(a) The lessee does not know pr have feason to know the condition 
or the risk involved, and . 
\ 
(b)- The lessor knows or has reason to know of the condition I and 
realizes or should realize the risk involved, and has reason to 
expect that the lessee will not discover the condition or realize the 
risk. 
(Emphasis added.) 
Under these principles the' duty owed by Marquardt was to disclose to the 
lessee, Winkelman the condition of the porch area and the lack of handrails. The 
undisputed facts show that Marql!ardt did so inform Winkelman. It then became 
the duty of Winkelman, as the possessor of the property and the person who 
knew Robinson was at the property, to disclose to Robinson the condition of the 
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porch area. The conclusion is reached that there was no breach of a duty owed 
by Marquardt to Robinson. 
ORDER 
Summary judgment is granted to the defendant dismissing plaintiffs 
complaint with prejudice. Costs are awarded to defendant. Counsel for the 
defendant shall prepare an appropriate form of judgment and submit it to the 
court after consulting with counsel for the p.laintiff as to form. 
DATED this C, ~ day of February, 2013. 
FRED M. GIBLER, District Judge 
I hereby certify a true and correct copy of the foregoing was mailed, postage 
prepaid, this ft,-0J. day of February, 2013, to the following: 
Cynthia K. C. Meyer 
JAMES, VERNON & WEEKS, P.A., Attorneys at Law 
1626 Lincoln Way 
Coeur d'Alene, ID 83814 
Michael L Haman 
HAMAN LAW OFFICE 
923 North 3rd Street 
P.O. Box 2155 
Coeur d'Alene, ID 83816-2155 
DEANNA BRAMBLETI, Clerk of Court 
By: Co.t..J( (2k~ 
Deputy Clerk \..J 
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Feb. 8. 2013 10:36AM .1mer I George, PLLC 
IvlichaeI 1. Haman 
HAMAN LAW OFFICE, P.C. 
923 NOlth 3rd Street 
P.O. Box 2155 
Coew' d'Alene, ill 83816-2155 
Telephone: (208) 667-6287 
Facsimile: (208) 676-1683 
ISB # 4784 
Attorneys for Defendant 
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CONNIE MUELLER AS PERSONAL 
REPRESENTATNE OF THE ESTATE OF 
HAZEL MARQUARDT~ 
Defendant. 
Case No. CV 11-252 
JUDGMENT 
This matter having come befOl"e the Court on Defendant's Motion for Summary Judgment 
pursuant to Rule 56, Idaho Rules of Civil Procedure, the Comt having heard oral argument and 
having rendered a Memorandum Opinion and Order re: Motion for Summary Judgment on February 
6,2013, 
IT IS HEREBY ORDERED, adjudged and decreed, and this does order, acljudge and decree: 
that the Plaintiff take nothing by her Complaint against the Defendant, that said Complaint be 
dismissed with prejudice and that said Defendant be awarded against the Plaintiff a judgment, 
JUDGMENT-I 
Feb. 8. 2013 10:36AM he r I Geo rge , PLLC I~O. 1686 P. 3/3 
together with costs to be determined in accordance with the Idaho Rules of Civil Pl'Ocedure 
Dated this ~ day ofFebnuuy. 2013. 
CLERK'S CERTIFICATE OF SERVn~9 
I HEREBY CERTIFY that on this la--~ay of February.; 2013.; I served a true and COrrect 
copy of the foregoing JUDGMENT by the method described below to: 
Cynthia K.C. Meyer 
James Vernon & Weeks 
1626 Lincoln Way 
Coeur d'Alene, ID 83814 
'Fax: (208) 664-1684 
Michael L. Haman 
HAMAN LAW OFFICE, P .C. 
P,O. Box 2155 
Coeur d'Alene, ID 83816~2155 
Fax: (208) 676-1683 
JUDGMENT-2 
--'--
U.S. First class mail 
v Fax 
__ Hand DeIivelY 
U.S. First class mail --
~ F"lx 
__ Hand DelivelY 
JAMES, VERNON & WEEKS, P.A. 
Attorneys at Law 
1626 Lincoln Way 
Coeur d'Alene, ID 83814 
Telephone: (208) 667-0683 
Facsimile: (208) 664-1684 
Cynthia K. C. Meyer, ISB No. 6935 
Attorneys for Plaintiff 
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CONNIE MUELLER AS PERSONAL 
REPRESENTATIVE OF THE ESTATE OF 
HAZEL MARQUARDT, 
Defendant-Respondent. 
CASE NO. CV 11-252 
NOTICE OF APPEAL 
Filing Fee: $109 
Hon. Fred M. Gibler, Presiding 
TO: THE ABOVE NAMED DEFENDANT, CONNIE MUELLER as Personal 
Representative of the Estate of Hazel Marquardt, and Defendant's attorney, MICHAEL 
L. HAMAN, and the CLERK OF THE ABOVE-ENTITLED COURT. 
NOTICE IS HEREBY GIVEN THAT: 
1. The above-named Appellant, Twylla Robinson, appeals against the above-named 
Respondent, Connie Mueller as Personal Representative of the Estate of Hazel 
Marquardt, to the Idaho Supreme Court from the final Judgment entered in the 
matter on February 12,2013, the Honorable Judge Fred M. Gibler, presiding. 
NOTICE OF APPEAL--l 
2. Appellant has a right to appeal to the Idaho Supreme Court and the judgment 
described in Paragraph 1 is an appealable order under and pursuant to Idaho 
Appellate Rule 11(a)(1). 
3. A preliminary statement of the issues on appeal which the Appellant then intends 
to assert in the appeal; provided, such list of issues on appeal shall not prevent the 
Appellant from asserting other issues on appeal: 
(a) Did the District Court err in granting summary judgment to Defendant-
Appellant on the grounds enunciated in the court's memorandum opinion? 
4. No order has been entered sealing all or any portion of the record. 
5. The Appellant requests the preparation of the following portions of the reporter's 
transcript: 
a. 1118/2013 Summary Judgment Hearing (no pages designated; reporter Byrl 
Cinnamon); 
6. The Appellant requests the following documents to be included in the Clerk's 
record in addition to those automatically included under Idaho Appellate Rule 28: 
a. Defendant's Motion for Summary Judgment; 
b. Defendant's Memorandum in Support of Motion for Summary Judgment; 
c. Affidavit of Michael L. Haman in Support of Defendant's Motion for 
Summary Judgment; 
d. Affidavit of Bryan Winkelman; 
e. Plaintiffs Memorandum in Opposition to Defendant's Motion for 
Summary Judgment; 
NOTICE OF APPEAL--2 IO~ 
f. Affidavit of Cynthia K.C. Meyer in Opposition for Defendant's Motion 
for Summary Judgment; 
g. Defendant's Reply to Plaintiffs Memorandum in Opposition to 
Defendant's Motion for Summary Judgment; 
h. Memorandum Opinion and Order re: Motion for Summary Judgment. 
7. I certify: 
(a) A copy of this notice of appeal has been served on the reporter. 
(b) That the clerk of the district court has been paid the estimated fees for 
preparation of the reporter's transcript and clerk's record. 
( c) The appellate filing fee has been paid. 
(d) Service has been made upon all the parties required to be served pursuant 
to Idaho Appellate Rule 20. 
DATED thise24 ~y of March, 2013. 
JAMES, VERNON & WEEKS, P.A. 
NOTICE OF APPEAL--3 
'a K.C. Meyer 
eys for Plaintiff 
/0'/ 
CERTIFICATE OF SERVICE 
I hereby certify that on the~ftcr;y of March, 2013, I caused to be served a true and 
correct copy of the foregoing instrument by the method indicated below, and addressed to the 
following: 
Michael L. Haman 
923 N. 3rd St. 
P.O. Box 2155 
Coeur d'Alene, ID 83816 
Byrl Cinnamon 
c/o Hon. Fred M. Gibler 
First District Judge 
700 Bank St. 
P.O. Box 527 
Wallace, Idaho 83873-0527 
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TO: Clerk of the Court 
Idaho Supreme Court 
P.O. Box 83720 
Boise, ID 83720-0101 
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( CONNIE MUELLER 
NOTICE OF TRANSCRIPT LODGED 
FILED 
2013 
Notice is hereby given that on April 19,2013, I lodged a 
transcript of 34 pages in length for the above-referenced appeal 
with the District Court Clerk of the County of Benewah in the 
First Judicial District. I have lodged all assigned appellate 
transcript(s) requested in the Notice of Appeal. 
1/18/13, Summary judgment hearing 
_~~he~~ 
fsyrl Cinnamon 
April 19, 2013 
1 
/09 
IN THE SUPREME COURT OF THE 
STATE OF IDAHO 





CONNIE MUELLER AS PERSONAL ) 
REPRESENTATIVE OF THE ESTATE ) 
OF HAZEL MARQUARDT, ) 
Defendant-Respondent. ) 
-----------------------------) 
SUPREME COURT NO. 40866 
CERTIFICATE OF EXHIBITS 
I, CAROL RYAN, Deputy Clerk of the District Court of the First 
Judicial District of the State of Idaho, in and for the County of 
Benewah, do hereby certify: 
That no exhibits were offered or admitted into evidence during 
the hearing/trial in this cause: 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed 
the seal of said Court at St. Maries, Idaho this 29 th day of April, 
2013. 
DEANNA BRAMBLETT 
Clerk of the District Court 
By: (J Q xd< fb Go ) 
Deputy 
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CONNIE MUELLER AS PERSONAL 
REPRESENTATIVE OF THE ESTATE 
OF HAZEL MARQUARDT, 
Defendant-Respondent. 
SUPREME COURT NO. 40866 
CERTIFICATE TO RECORD 
I, DEANNA BRAMBLETT, Clerk of the District Court of the 
First Judicial District of the State of Idaho, in and for the County 
of Benewah, do hereby certify that the above and foregoing record in 
the above-entitled cause was compiled under my direction as, and is a 
true and correct record of the pleadings and documents that are 
automatically required under Rule 28 of the Idaho Appellate Rules, as 
well as those requested by Counsels. 
I FURTHER CERTIFY, that the Notice of Appeal was filed in 
the District Court on the 2611i day of March, 2013. 
DEANNA BRAMBLETT 
Clerk of the District Court 
By: Q QJt,.-Q D-:'j t>.-..d 
Deputy 
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CONNIE MUELLER AS PERSONAL 
REPRESENTATIVE OF THE ESTATE 
OF HAZEL MARQUARDT, 
Defendant-Respondent. 
SUPREME COURT NO. 40866 
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